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1 Introductory Overview - Purpose of the Document

This Policy Note (PN) seeks to guide the authoritiés realizing the vision toward a citizencentric

justice system in Croatia by 2030lt is part of a series of PNs intended to assist the Government of
Croatia (GOC) in formulating its national development strategy and to achieve its strategic objectives.
Its primary intended audience is thus the GOC, and its Ministry of Justice (MOdh, izhesponsible

for formulating, in coordination with the courts and other stakeholders, judicial reform strategies and
plans for justice sector development.

An effective justice sector is a sine qua non for transforming and efficient functioning of the
economy and promoting national competitivenesg&fficient justice sector performance can positively
contribute to Croatiabs economic growth by creat
ulating job creation. The courts indeed play an esdemti@ in enforcing public policies aimed at
strengthening the economgmsuringthe timely enforcement of court decisions, reducing transaction
costs for businesses, checking economic losses to corruption and organized crime, and increasing cer-
tainty withr e spect to the protection of property right

Citizens and businesses generally perceive the overall justice system as slow, cumbersome,
and inconsistent Confidence in the system is relatively low, and the perceptionrai®n is high.
Justice officials view frequent legislative changes, dilapidated court facilities, and deficient use of tech-
nologies and other organizational gaps as causes of weak institutional performance.

The Government of Croatia aspires to addresde institutional deficiencies in the justice sec-
tor, especially of the courts, to achieve higher standards of service delivery to citizens and busi-
nesses. It is also expected to elevate Croati ad:
in the European Union (EU), in accordance with the Commission for the Efficiency of Justice (CEPEJ)
indicators (see Box 1). This visiaf efficient justice by 2030 will require the active participation of,
and coordination with, all justice sector stakeholders #ed deployment of adequate financial,
knowledge, and investment resources.
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Box 1: An overview of vision and objectives for justice system in 2030 along with current
challenges

Vision
The vision for 2030 is to build a citizen-centric justice system. To achieve this vision, Croatia has set
various goals that include better judicial performance for better and quality justice service delivery. Better judi-

cial performance will push Croatia within the top 15 judiciaries in the EU, in accordance with the CEPEJ per-
formance indicators.

Public perception

2019: Currently, Croatia suffers from negative public perception regarding the efficiency of its courts for civil
and commercial cases. Among the main observations, the public considers the courts slow while the adminis-
trative burden arising from the judicial process and the interaction with the judicial staff are too cumbersome.
In addition, citizens have highlighted the high unpredictability of court processes and case outcomes, which in
turn has created a perception of important levels of corruption or other improper influences.

2030: Croatia adopts a citizen-centric approach to justice to enhance the predictability of judicial pro-
cesses. This will enable citizens to have reasonable expectations about the resolution of their cases,
specifically the timeliness, quality, fairness predictability, and affordability of the judicial process. Con-
currentl vy, efforts wil.l be made to further increas:s
tem with enhanced dissemination mechanisms and citizen engagement.

Commercial justice

2019: Barriers to investment and a not fully conducive business environment have been cited as specific chal-
lenges not only for local businesses but also to attract foreign investments and private capital flux. Additionally,
chall enges that affect businesses6 perception of

inconsistency and length of the judicial process, as well as the overall perception of corruption and undue

interferences.

2030: Croatiab6s vision aims to strengthen the pred
to create a propitious business environment. Indeed, quality and efficient commercial court processes
will allow for the swift and predictable resolution of commercial disputes and will contribute to an en-
abling and attractive business and investment environment. Technological innovations and increased
digitization of court processes together with the convergence of infrastructure and architectural norms
with international standards are necessary to enhance the delivery of justice services within a reason-
able time and in a business-friendly and affordable way as well as communication with businesses and
investors. For instance, encouraging one-stop shops, that is, the centralization of justice services un-
der one roof, strengthening the professionalism of judicial staff, and keeping justice services at a rea-
sonable cost are cornerstones in future activities. .

Criminal justice

2019: Perceptions of unequal treatment based on economic and social status and political affiliation are com-
mo n . For instance, court users as well as the publ
of fairness, firmness, and consistency of the judicial process.

2030: To achieve the vision of increased consistency and perception of fairness among court users
and citizens in general, the criminal justice system must be adequately capacitated and equipped with
tools, skills, and resources to effectively address the increasingly complex modern-day crime. This will
result in the criminal justice system adequately performing its social functions of not only effectively
penalizing but also preventing criminal behaviors.

Economic crime

2019: Similar to the perception of general commercial justice highlighted above, criminal justice relative to
commercial matters is also rather negatively perceived. Naturally, this affects the attractiveness of the business
and investment environment of Croatia because the risks associated with corruption and white-collar crime in
public entities are higher and result in suboptimal investment decisions.
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2030: Croatia aims to strengthen the detection and prosecution of corrupt practice and white-collar
crime (for example, fraud and abuse of trust) along with effective enforcement mechanisms. Croatia
thus aims to reduce the risks associated with reporting criminal behavior and participating in criminal
proceedings.

a. Institutional Context

Croati aod6s | eomprises severalynstituteomsthat work together, according to their roles

and responsibilities, to deliver justice services. These include (in random order): ¢attsg(or the
judiciary i n sudow mudberaoviast siem s € (bpotla thar @tto)neys at law,

Gdvjetnicb odv ped niigt @roo aStiaatne) ;At(tcor n enferdosecutdd dnbetadf ( SAO)
of res publicain criminal proceedings, defending/promoting the interests of the state and units of local
governmentandsef over nment idr gavmno onid €ripaean)s(daititeasadd

legal entities(as parties to proceedings and as the puldicbers of the society); (e) tMOJ (respon-

sible for organization, coordination, and administration of the entire justice system, including the prison
system); and (flhe legislature (responsible for creating the legal and regulatory framework on behalf

of res publicaby defining and enacting the rules binding on all the abovementioned institutions).

The justice system employs to about 10,000 employees (20(18%s the MOJ and prison service),
about 1,750 of whom are judges, about 640 prosecutors, and&B00 administrative and other em-
ployees. It has an overall budget (2018) of EUR 337.0 million, of which EUR 166.0 million is for the
courts (mostly for salaries and so on). The court network comprises the Supreme Court; the High Com-
mercial Court; the igh Administrative Court; the High Misdemeanor Court; Administrative Courts;
Commercial Courts; County Courts; and Municipal Courts (see Table 1 and Table 2 with caseload and
clearance rates in 2018).

Table 1: Case flow 201471 2018, including land registry and business registry cases

Data on court performance 2014 2015 2016 2017 2018
Pending at the beginning 735,873 616,686 559,072 508,931 464,124
Incoming 1,341,919 1,252,451 1,297,410 1,242,300 1,166,130
Total workload 2,077,792 1,869,137 1,856,482 1,751,231 1,630,254
Resolved 1,432,912 1,290,442 1,340,157 1,278,017 1,216,561
Pending at the end 616,686 559,072 508,931 464,124 407,062
Table 2: Performance indicators 20147 2018
Performance indicators 2014 2015 2016 2017 2018
Clearance rate (%) 106.78 103.03 103.29 102.88 104.32
Disposition time (DT) in days 157 158 139 133 122
Number of judges, court advisers 2,507 2,460 2,433 2,400 2,352
Incoming cases per judge/adviser 535 509 533 518 496

1The term 6 u9ptiave aCwsgtimPandompasses sederal distinct and very different systems/entities,
each driven by different (sometimes opposite) interests, regulated by different legal and regulative frameworks. They have
different roles, functions and expectations.
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Performance indicators 2014 2015 2016 2017 2018
Resolved cases per judge/adviser 572 525 551 533 517
Pending cases per judge/adviser 246 227 209 193 173

Source: MOJ of the Republic of Croatia, draft Statistical Review for 2018.

Justice reform is a longterm process. Croatia began this journey before itaccession to the
EU in 2013.To meet EU accession requirements, in particular Chapters 23 (judiciary and fundamental
rights) and 24 (justice, freedom, and security), several reforms were introduced. During this period, the
justice and other governmentakt®'s were under close and constant international and local scrutiny.
As a result, Croatia gained significant experience in managing reforms with the justice sector.

Multiple reforms over the last 15 years have significantly improved justice sector perfor-
mance across several dimensiorsich as independence, judicial training, access, transparency, qual-
ity, enforcement, and many other aspects. These included reforms to its structure, procedures, institu-
tional roles, and responsibilities. In addition, capatftt tracking performance was developed, and au-
tomated case tracking systems for courts and the SAOs were introduced. Other important steps were the
introduction of judicial and SAO councils to manage appointments and career trajectories and the crea-
tion of a Judicial Academy to train judges and prosecutors and a series of readjustments of the judicial
Onetworké (called démapd el sewhere) to better ma
Croatiabds reforms and p006p2PY1easd018 Judiceal Referra Stratggies, d e d
accompanying Action Plans (2006, revised in 2008, 2010, 20i3¥trategic Plans (20113015, 2014
2016, 20152017, 20162018, 20172019, 20182020, 20192021) as well as its AntCorruption Strat-
egy for 206i2020.These documents reiterated Croatiads dr
adjust the distribution of service units to real demand; (c) strengthen the independence, impartiality, and
professionalism of the judiciary; (d) combat organizeche and corruption, and (e) utilize the potential
of modern technologies to improve access and communication for court users.

As a result of the pre and postEU accession judicial reform experience, justice policy makers
have gained useful insightsThey have also distilled lessons on both the positive and negative impacts
of reforms and have identified efficiency as the key area of immediate focus over the medium term,
which is consistent with the findings of the institutional analysis presentiaid iAN. Croatia (like other
transition countries) faced exploding demand for court services after its independence and move to the
market economy. While the demand is now somewhat stable, Croatia may no longer be able to deploy
traditional procedures, praces, and organizations to meet this demand. Moreover, the Croatian author-
ities recognize that a past trend in all transit
ets has apparently reached a plateau, calling for more creative rsaltlte recognition is that the
resource deployment formula has to change from
courts)o6 to 6more with |l ess or with the same amo
tivity, timeliness, valué o r money, and so on) i s accompanied b
higherquality services and for more information on sector operations (accountability and transparency).

Another lesson is with respect to legislative (procedural) change€roatia has resorted to a
number of legislative changes in the recent past to converge with European and international standards.
While this strategy has allowed Croatia to reach a level of quality of regulation comparable with other
EU countries, it has also exregulated certain areas, resulting in an unpredictable judicial and legal
environment. Consequently, the courts have struggled to establish a consistent and harmonized practice
in deciding upon particular aspects (procedural or substantive), and tsehaserhad little time to
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absorb and adjust to the new regulatibiikis calls for improved public consultation and impact as-
sessments before law reforms and for options where legislative changes would not be required to achieve
the desired reform goals.

Croatian authorities continue their justice reform, in response to their own evaluations, user
compl aint s, and the EUb6s periodic reports. with
The sector also takes into account other publications and sttatieed out by other actors in policy
analysis and reform desigimis now monitoring justice reforms tugh the annual reports on the judi-
ciary and through the biennial Counci | of Europ
JusticeScoreboard.Progress is uneven across areas. Although several indicators show positive trends,
there is still room to bring many scores to the level of the bettdorming EU states. In addition, being
a relatively young democracy, the review suggdsis €roatia should continue to monitor, safeguard,
and promote independence of judges as enshrined
countability as the other side of the same coin.

The most recent European Commission Country Review (201B)e cogni zes Cr oati ad
with justice reform but highlights four areas that need attention:further reduction of backlogs and
time to resolve firstnstance civil, commercial, and criminal cases; acceleration of plans to introduce
information and comemication technology (ICT) programs, especially giving judges access to various
databases amgliblicaccess to information on cases; and improvements teé@mtiption programs.

As per EU requirement§roatia has a legislative and institutional frameworkguaranteeing
the independence of judicial officialslt also has over 20 years of experience in implementing the
system in practice. According to applicable legislation, decisions on appointments and promotions
adopted by the State Judicial Council shdoédbased on objective criteria. Methodology for this is
regulated and developed in a relatively satisfactory manner. The work of the State Judicial Council is
transparent, its web page is quite informative, and its work is always well covered by theHpedia
ever, the recent EU report notes that: AConcern
ruling by the Constitutional Court (Constitutional Court of the Republic of Croatia, 2018), the State
Judicial Council did not provide sufficient reasng in certain decisions on the career of judges, which
led to legislative amendments that decreased the Council's power in selecting judges and could interfere
with its institutional role. A Eurobarometer survey shows that the perceived judicial inéepenid
Croatia decreased f urt héeThisfpainbofiviea nouldderhapsabe guetoer y |
gaps inaccountability, which is the other side of independenceA new State Judicial Council has
been appointed recently, and it is expected the council is aware of these challenges and would
respond appropriately, enhance its outreach to citizens, the media, and justice stakeholders, disseminate

2 According to the Court User Survey 2016, about 82 percent of judges/staff and 85 percent of professional users (attor-
neys/notaries) find frequent changes of the | aw thae main c:
vosudnogsusava u Republici Hr vat skoj 20160, Il psos Public Affair
(JSSP)n=2053.

3 The Justice Scoreboard is an annual report on EU members, but most of its contents are based on statistics collected by
CEPEJor its biennial publication on roughly 46 European countries. Both documents compare national systems on a series

of common performance indicators. The Justice Scoreplbavebver, focuses largely on neriminal cases, whereas the

much longer CEPEJ reperinclude criminal justice as well.

4 European Commission: Country Report Croatia 2019, Brussels, 27.2.2019.
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the workings of the State Judicial Council, and receive and offer feedback on its performapge (fo
ample, on handling disciplinary actions against judges with respect to corruption).

In 2019, policy makers are seeking to scale up the reform efforts aimed at further enhancing
the efficiency and quality of justice.They foresee two sets of actions) (eveloping institutional
reforms to upgrade the judiciaryds efficiency
would also enable achieving a higher CEPEJ ranking within the EU member states, and (b) furthering
the implementation of fourecently adopted lawsand amendments to two othérall affecting the
sectords organization and operations, as wel |l
courts into the municipal courts. Specialized municipal misdemeanor courts wib@mnhaintained in
the busiest districts (Zagreb and Split).

Moving forward, there is a need to design justice reform programs based on hard data and
the lessons of experience (some of which are described beloW)ey should also take into account
the prewailing external constraints to institutional performance that will limit transformation efforts. To
keep the reform goals realistic and on target,
culture is deeply rooted in the continergggal tradition (specifically Austrian/German); (b) the admin-
istrative staff (human resources) management policies are closely linked to the civil service, which is
less likely to change; (c) the budget for the operation in the justice sector is expastethin stable
(same), and no significant addition is expected, except for maintenancenefitimformation technol-
ogy (IT) systems and investment in new applications, through the EU and other development partners;
(d) the demographic trends show ardesing and aging population, in some regions faster than the
others; and (e) the economic projections call for higher business and investments development for jobs
and weltbeing.

Based on the abovementioned policy objectives, historical context and refioiconsiderations,
and different justice metrics, the PN team has carried out an institutional analysis for improving
the efficiency of the courts’ Attention is placed on litigious civil and commercial cases, enforcement,
quality of judgments, judicial magement, technology and infrastructure, human resources, training
and financial management, and transparency alrepsrtantly, crossountry comparative analysis has
limitations. Due to statistical data quality and definitional issues across jurisdigtidliciaries are in-
creasingly looking at time series data (for example, Integrated Case Management System [ICMS] in
Croatia) generated within their jurisdiction to design institutional reforms. Foeuntry analysis, cou-
pled with sharing of knowledgenanternational good practices, is the approach proposed in this PN for
the Croatian context, which could overcome some of the measurement and comparison deficiencies.
This does not mean that efforts to improve CEPEJ data quality should not be pursheq.tRatpro-
motes efforts to enhance the local statistical dashboards to cater to specialized local needs as well as
international requirements.

SLaw on the State Attorn
diction and Seats of titet at e Att or ney
(0J 67/18).

6 Amendments to the Law on the State Judicial Council OJ 67/18 and the Law on Courts (OJ 67/18).

7 Justice performance can be measured acragy aimensions. Since many aspects have been improved significantly over
the past years, the main focus of this institutional analysis (and that of the PN) is to distill measures that carehéip- furth
prove the efficiency of the courts.

Counci l (0J 67/118), Law on t

yos
s Office (OJ 67/18), and Law on

e
0
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The main observations are as follows:

1 Croatian courts now perform at a level comparable to the average of EU ember states
on several efficiency indicators tracked by the Justice ScoreboafdThese include clear-
ance rates (since 2010 always at or over 100 percent for aiinBtance case types except
administrative case$)time to resolve civil, commercial, atnistrative, and other cases in the
first instance; and average length of judicial review (where times are increasing but in 2017
were exactly on the average). In other adedisposition times for litigious cases and pending
cases per 100 inhabitaét€road i ads scores are at the higher
comparators although this is partly a result of its higher litigation rates (number of incoming
civil, commercial, administrative, and other cases and of civil and commercial litigations per
100 inhabitants}?

1 Efficiency is also a question of value for mongyecause compared to all EU members, Cro-
atia spends one of the highest percentages of its gross domestic product (GDP) on the sector
(surpassed only by Bulgaria, Poland, and Slovenia), 8t sector budget has not been em-
phasized by Croatia or the EU. The related question of where it is invested will, however, be
addressed in sections on management (financial) and modernization (Section 2.B), and over
the longer run, Croatiamaywantitca c k| e t he sect or-foranoreyissueal | co

91 Despite substantial improvements over the past decade, inefficiency and particularly de-
lays have remained a concern for the courts in Croatia, due to the interconnectedness of
causal factors andinherent institutional complexities (see Figure 1)It is recognized that
this is a complex area, as the length of the judicial process depends not only on reaching a first
instance decision, but also on the pending caseload as well as any appeals@edent.
Del ays may occur in each stage of the proces:
strategies. This could also be due to other factors that are beyond the control of the courts, such
as the interaction and support, or lack thereiodtloer justice actors (for example, prosecutors,
experts, notaries, other governmental bodies). Indeed, gaps in support infrastructure and IT are
also causal factors, as described ahead in the note.

81t is generaly accepted that efficiency combines factors such as timely disposition, keeping up with demand (and thus clear-
ance rates), not accumulating backlog, and resolutions/judge. The Justice Scarsbsding conventional indicators to

measure all but the lagthich for various reasons is hard to compare across different legal systems). Efficiency is thus dif-
ferent from quality of service or judgments, something the Justice Scoreboard does not attempt to measure directly. The addi-
tional indexes cited (for exartg Doing Business, World Justice Project), although often relying on surveys rather than per-
formance statistics, also track the usual efficiency aims as well as some efforts at measuring quality. Thus, a separate sect
has been added on quality of jgsti to reflect improvement efforts being undertaken in current and past justice reform strate-
gies. Overall, the crossountry comparative analysis has its limitations. It has imperfections due to statistical data quality and
definitional issues. Increasilygjudiciaries are looking at time series data within their jurisdiction to overcome some of these
deficiencies in developing appropriate reforms.

9 Although Croatian courts hear relatively few administrative cases, an important change in the jurisdicticade in

2012, introducing two instances with the High Administrative Court (rather than the Supreme Court) now responsible for the
final decision on these disputes. Still the reasons for the lower clearance rates and consequent accumulationcapending

in the jurisdiction merit further exploration.

10The Republic of Croatia Systematic Country Diagnostics, the World Bank Report No.: 12B448ay 4, 2018.
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Figure 1: Justice service delivery
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2 Croatian Developments, Challenges, and
Opportunities

National and international stakeholders have concerns about the efficiency of the justice system

and consider its reform, as a fundamental impediment for faster economic growtts noted in

Box 1 above, currently, Croatia suffers from negative public perception regarding the efficiency of its
courts for civil, criminal and commercial cases. In addition, barriers to investment and a not fully con-
ducive business environment have been cited asfigpehallenges not only for local businesses but

also to attract foreign investments and private capital flux. Furthermore, challenges that affect busi-
nessesd® perception of the judicial procests have
of the judicial process, as well as the overall perception of corruption.

This chapter presents various elements of the efficiency of the justice system in Croalihese
include (a) backlog and delay reduction systems atifissatnce and appeal leve(b) the enforcement
proceedings; (c) the quality of judgments; (d) the court management, human resources, training, judicial
independence, and accountability systems; (e) the budget, financial controls, and court fee systems; (f)
automation and ICT; (ghe physical infrastructure and building facilities; and (h) the-@miuption
(public sectomwide and criminal justice system) related factors.

Discussion of each area proceeds as follows: an overview of the past accomplishments and the
current situatia, a discussion of the challenges and opportunities, and based on the analysis proposed
recommendations for the consideration of justice authorities in Croatia. Institutional analysis carried out
in this report mostly uses data from the Justice Scoreb@&fEJ Reports, and Croatian MOJ data and
reports.

In addition, rather than staying on purely descriptive and theoretical levels, the PN team has made
an attempt to Aput a figured on an overall effo
Basal on the current state of play, the available hard data and some conservative assumptions for the
futurei it appears that the system could reach significantly better results if an/dercent increase
in annual efficiency could be reached and mairgdiover the period. Therefore all recommendations
that follow strive to determine and describe specific actions and measures, within each efficiency ele-
ment, that can help reaching that desired figure.

2.1 Efficiency Improvement: Observations with Respect to Institutional
Dimensions

2.1.1 Backlog Reduction
Progress Made and the Current Situation

Although Croatia has made respectable strides to reduce the number of cases carried over from

one year to the next (pending caseload), this issue has been a concern for fiottgovernment and

EU observers for sometimeT he term Obacklogd i s used with <cal
definition (how old a case must be before it can be considered backlog, us@atBa2s but sometimes

longer depending on the type obed. Croatia does not have a definition but instead has placed emphasis

on eliminating older cases and especially those that have been in the system for over 10 years.
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Overall, Croatia has made substantial advances in reducing the overall number of pending
cases but more can be don&\ decrease from roughly 1.6 million pending cases in 2005 to about
800,000 in 2010 and to 407,062 in 2018 represents an impressive result. The Justice Scoreboard shows
the improvements from 2010 to 2014, 2015, and 2016, bbeasetric is the number of pending cases
per 100 inhabitants, Croatia still has the second highest (worst) score for all civil, commercial, and
administrative cases (combined, exceeded only by Slovenia, for all years but 2016 and Portugal for
201® its otrer years were not provided). In the case of litigious civil and commercial cases, the number
of pending cases were exceeded only by Iltaly i
number of incoming cases per 100 inhabitants, it would do bkteother metric (pending/incoming
or, still better, dispositions for one year) were used to provide an accurate picture of the relative signif-
icance of the numbers. While comparing pending cases per 100 inhabitants eliminates biases against
larger counties (which would naturally have higher absolute numbers), it works against countries with
higher litigation rates, like Croatia, which has managed to reduce pending cases to far below the normal
inflow. The performance looks even better when land and éssiregistry cases are included.

Court performance, 20161 2018

Table 3: Caseload - all courts, without land registry and business registry cases

Year Pending at the beginning Incoming Resolved Pending at the end
2016 523,981 667,057 720,483 464,765
2017 464,765 608,228 647,526 417,073
2018 417,073 534,170 584,222 358,541

Table 4: Performance (efficiency) indicators

Year Clearance rate (%) Disposition tlme (DT) _Recelved_per .Resolved.per

(in days) judgel/advisor judge/advisor

2016 108.01 235 290 313

2017 106.46 234 264 281

2018 109.37 224 232 254

Table 5: Cases older than 10 years

. . Share of o6o0ld

Year Pendlng_at Fhe Incoming Resolved AEmel) U total number of unsolved
beginning the end

cases (%)

2016 16,934 20,199 21,760 15,373 3.31

2017 15,373 18,794 22,194 11,971 2.87

2018 11,971 17,474 20,314 9,131 2.55

During the period 2016 through 2018, courts have continuously kept the clearance rate above 100
percentyeduced the DT, reduced the overall backlog, and decreased the number and share of the oldest
cases in the system. However, figures also show that this was achieved in a situation characterized by a
steady drop in inflow of new cases (reduced demand);#ses solved per judge/advisor (productivity),
and nominally less judges/advisors (supply).
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Table 6: Number and actual presence of judges and advisors

Year Judges | Court advisors Judges/advisors - total Judges/advi:l?;sp;;c;x
2016 1,830 603 2,433 2,302
2017 1,788 612 2,400 2,305
2018 1,752 600 2,352 2,301

Source: MOJ of the Republic of Croatia, https://pravosudje.gov.hr/, as on March 15, 2019.

Challenges and Opportunities

Keeping in mind the goals proposed for the justice system by 2030 (as outlinedBox 1), the

existing caseload situation presents itself as an opportiiyn and the project model indicates that

the improvements are achievableHowever, the underlying question is where does this reduced de-

mand (that is, fewer incoming cases) stem from? Is it the result of the fact that the worst surge of new
cases arisingrém transition and postr ansi ti on situations has defl at
population is decreasing? Removal of certain types of cases from court jurisdiction (such as enforcement
based on trustworthy documents) certainly influenced thénataber of cases pending, but this was

rather a ondime event preceding this period and does not explain the trend depicted in Téblas 3

deeper socioeconomic analysis of this phenomena would be needed to detect and explain the reasons
underlying sucla trend.

However, if the answer to the previous questio
itself6 and that all measures undertaken so far
uation for the management of the justgstem to target those specific areas, and with precisely tailored
measures, that could bring it further in line with the desired goals.

Case flow projection model by 2030To provide an analytical basis for policy analysis, a case
flow projection model igleveloped ahead. This uses basic available data presented in statistical reports
and takes account of past trends (shown in Talilé¥ Bith certain assumptions: (a) the volume of
incoming cases will not oscillate drastically (the current trend is agtiadireasing); (b) the number of
judges/advisors working on case resolution (actually present) remains the same, and (c) each judge/ad-
visor will resolve on average two more cases per year, which is considered a modest and achievable
target (average numbefresolved cases in 2015 was 313 and in 2018 it is 254). Through the application
of the case flow projection model the expectation over the ney¢d is shown in Table 7.

Table 7: Case flow projection model for Croatian judiciary by 2030

Year Pending_at Fhe Incoming Solved Pending at the| Judges/advisors, _ Solved_per

beginning end present| judge/advisor
2016 523,981 667,057 720,483 464,765 2,302 313
2017 464,765 608,228 647,526 417,073 2,305 281
2018 417,073 534,170 584,222 358,541 2,301 254
2019 358,541 550,000 588,800 319,741 2,300 256
2020 319,741 550,000 588,800 280,941 2,300 256
2021 280,941 550,000 588,800 242,141 2,300 256
2022 242,141 550,000 588,800 203,341 2,300 256
2023 203,341 550,000 588,800 164,541 2,300 256
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2024 164,541 550,000 588,800 125,741 2,300 256
2025 125,741 550,000 588,800 86,941 2,300 256
2026 86,941 550,000 588,800 48,141 2,300 256
2027 48,141 550,000 588,800 9,341 2,300 256
2028 9,431 550,000 588,800 129,369 2,300 256
2029 129,369 550,000 588,800 168,169 2,300 256
2030 168,169 550,000 588,800 1 106,969 2,300 256

Note: Projection on 2019-i 2030 case flow based on 2016-i 2018 trends, assuming 1 percent efficiency increase (that is, 2 re-
solved cases more per judge/advisor).

As mentionedabove, this is a very simplified, purely arithmetical look into the future; however, it
clearly shows that internal reserves do exist. The calculation could be further refined by, among others,
calculating the attrition rate based on present age of ineninjlpdges/advisors and general policies on
future appointments. It could also be made specifically for each court, each case type, and so on.

Another circumstance working in favor of future informed and precisely tailored interventions in
the operation ofudicial systemd and monitoring their effeéti s t he f act that Croat
has a fully operational , -Srpdbswsti NnCMD uirnt sp laanacde t (hteh
ICMS is used at all regular and commercial courts, and ample aémt@red into the system on each
and every case. This offers the management a wealth of data and information on developments and
trends within the system, both through numerous predefined regular reports as well as through a possi-
bility to quickly perfom specific ad hoc searches and analysis. All data and reports are fully verifiable
and may be traced back to each and every individual case file that was accounted for in a particular
report/search.

However, t he devel opment ,aswdlais airdntausetadpredom- t h e
inantly a reporting tool, were envisaged only as the first step, or building a backbone, of the comprehen-
sive IT system in judiciafy a system that could bring profound changes to the existing paradigm of
business proases within the sector. More details are provided in section 2.C.

Recommendations

Focus on cases older than 5 years in the first instance courts; conduct detailed analysis of court
del ays; promote active case man adplenméonnackle and de
the problem of inefficiency.

There should be more focus on cases older than five years in the fiiestance courts (espe-
cially, civil-litigious cases in municipal and commercial courts)Cr oat i a6s approach t
pending caselahis to eliminate older cases, especially those older than 10 ieavever, in light of
the current trends in supply and demand depicted above, focus could be switched to litigious civil cases
pending in the system (at firststance municipal and comne@l courts) for five years or more. Such
cases could be easily recognized by the ICMS system and then analyzed by judges assigned with them,
problems and reasons for delay discussed on the level of each court, and appropriate actions taken
throughmoregracti ve case management approaches. As it
compl exd cases, concentrated effort on their re:
justice exactly where parties need it, that is, where disputes aceiltliff

Any detected O0systemicbé problems and reasons f
cussed on higher judicial instances, especially the Supreme Court, and appropriate policies developed
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and implemented to address them. These could ingdadeular recommendations and guidelines to
judges in addressing some of the recognized comm
by a prolonged inactivity of a party, the reason for this could be checked), specialized trainingfiezn speci
procedural or substantive issues, requests for prompt actions by other governmental bodies where they
are found to be the reason for delay, or even recommendations for adjustment of some procedural pro-
visions.

This would establish a practice for contbus active management of this category of cases thus
avoiding perpetuating the problem of their constant accumulating and, as their disposition would pro-
gress, free the court resources to focus on other categories of pending cases, on quality of dadisions
on incoming cases.

Box 2: I nternational experience with O6backl

Western European countries rarely have the backlog issues experienced by transitional and developing na-
tions. The reasons are simple; Western Europe did not experience, at least in recent times, the enormous
changes in demand, typical of countries where courts have suddenly become available to more citizens to
resolve new problems, which, when they occur, are typically settled in other venues in the West. Where coun-
tries in Eastern Europe and in other regions undertake backlog reduction programs, they do start with the older
cases, but the most successful typically take a broader vision, analyzing the age of all active cases, classified
by type and location (court and instance) to develop a longer-term plan for ensuring only slightly old cases do
not become far older for lack of attention. It is also good to realize that because some older cases will remain
unresolved for years if not decades, they cannot be the sole focus. Parties may have disappeared or resolved
their issue without informing the court, or there may be other details that prevent their definitive resolution.
Finally, removing a massive accumulation of older cases can have positive effects for judges (clearing court-
rooms and creating a feeling of accomplishment), but for system users, it will matter the most as it affects
delays for their own cases, whether old or newly entered.

2.1.2 Delay in Resolving Cases at the First Instance
Progress Made and the Current Situation

Reducing delay in firstinstance dispositions remains a goal for Croatia and ismphasized by the

EU and expected by citizens as a higpriority objective. While improving, DTs for litigious civil

and commercial cases in the first instance remain well above average, exceeded only by Slovakia (except
for 2010 and 2016), Malta, Cyprusatd available only for 2010), Italy, and Greece (only for 2016).
However, there is one important caveat with respect to the measurement method. DTs used here repre-
sent an arithmetic, theoretic estimate calculated by applying the foBiutaunresolvedcases + re-

solved cases x 365 which is really a measure of court congestion. As discussed below, real DTs (that is,
actual average time before a party may expect it
CMSs often differ substantially (that, iare longer). For example, in 2018, actual average time for re-
solving a litigious civil case in municipal courts amounted%d days and in commercial courts
amounted t®69 days
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Figure 2: Time needed to resolve litigious civil and commercial cases, first instance (DT in
days)

2010 2014 2015 . 2016

Source: CEPEJ study
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(") Under the CEPEJ methodology, litigious civil/commercial cases concern disputes between parties, e.g. disputes regarding contracts. Non-litigious civil/commercial cases concern
uncontested proceedings, e.g. uncontested payment orders. Methodology changes in EL and SK. Pending cases include all instances in CZ and, until 2016, in SK. Data for NL
include non-litigious cases.

Source: 2018 EU Justice Scoreboard, based on CEPEJ data.

When viewed from the perspective of municipal courts, the case flow and staffing levels during
2014 2018 were as shown in Table 8.

Table 8: Municipal courts, case flow (including land registry) and staffing

Number of Case flow

Type of courts Year judgse:r/:dvi- Pending.at '.[he Incoming SN Pending at
beginning the end

2014 1,159 363,492 809,790 821,074 332,866

2015 1,140 332,866 757,509 778,414 299,629

Municipal courts 2016 1,123 299,629 804,622 813,409 289,357
2017 1,111 289,357 796,602 796,182 282,579

2018 1,079 282,579 739,693 769,526 249,740

Source: MOJ of the Republic of Croatia, draft Statistical Review for 2018.

Table 9 presents the actual time taken to resolve particular types of cases (without land registry
cases) in 2018.

Table 9: Municipal courts, actual DTs (without land registry)

CaEe 0i 6 months 6i 12 months 127 24 months | 24i 36 months Qe £e Total
type months

Civil No. % No. % No. % No. % No. %

;‘c‘)’ﬂ:'t" 26,990| 26.85| 21,097| 20.99| 20,647| 20.54| 10,300| 10.25| 21,469| 21.38| 100,530
Enforce-

ment 49,659| 5455 12,747 14.00 8,644 9.49 4,449 4.89| 15,543| 17.07| 91.042

Probate 4,378 49.31| 1,380| 1554| 1,095| 12.33 565 6.36| 1,461| 16.45 8,879
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Case
type

0i 6 months

61 12 months

12i 24 months

247 36 months

Over 36
months

Total

Media-
tion

64

19.94

62

19,31

79

24.61

31

9.66

85| 26.48

321

Other
(includ-
ing crimi-
nal)

73,120

TOTAL

133,874

48.88

42,530

15.53

35,845

13.09

18,117

6.61

43,526| 15.89

273,892

Note: Actual duration of cases resolved in 2018, from the date of commencement of proceedings to the date of resolution by a

municipal court

Source: Data extracted from ICMS report on actual DTs in 2018, categorized by specific periods (6 and 12 months). Complete
table is attached to this PN.

The vast majority of cases resolved in 2018 were within two years 6f A& percent. For civil
litigious proceedings, this came to 68.38 percent, with an additional 10.25 percent solved within three
years and 21.38gpcent cases solved after being pending in the system longer than three years. It is also
interesting that, apart from their very small number, disputes took even longer to be settled with media-
tion than cases solved through the €litibious procedure.

Table 10 presents the age of cases that remained unresolved as at the end of 2018.

Table 10: Municipal courts, actual age of pending cases as of December 31, 2018 (without land
registry cases)

Case type 0i 6 months 61 12 months | 127 24 months | 24i 36 months 2\:&2? Total
Civil No. % No. % No. % No. % No. %
Civil-litigious | 28,158 26.19| 18,691| 17.39| 22,519| 20.95| 12,930| 12.03| 25.202| 23.44| 107,500
Enforcement| 9,112| 20.30%| 6,263| 13.95| 8,140| 18.13| 5,049| 11.25| 16,326| 36.37| 44,890
Probate 1,812 27.33| 1,151| 17.36| 1,166| 17.59 709| 10.69| 1,792 27.03 6,630
Mediation 20 12.66 25| 15.82 52| 32.91 15| 9.49 46| 29.11 158
Other (in-

cluding crim- 44,126
inal)

TOTAL 53,177 26.16| 33,112| 16.29| 40,311| 19.83| 24,026| 11.91| 52,498 | 25.82| 203,304

Source: Data extracted from ICMS report on age of pending cases as of December 31, 2018, categorized by specific periods (6
and 12 months). Complete table is attached to this PN.

The data presented in table 10 points to the need for the courts to pattewmiien to cases pending

in the system that are over three years on December 31, 2018. Some of the case management techniques

discussed ahead might be applied to avoid accumulation of backlog, especiallylitigiouis (23.44

percent of total pendghcases), enforcement (36.37 percent), and probate cases (27.03 percent), espe-
cially since this is the category of pending cases feeding the perception of courts being slow and ineffi-
cient, and giving rise to interpretations involving possible corruptipes:

20
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Average DTs is one of the indicators used by CEPEJ to analyze court efficiency across member
states'! Data on DTs is typically calculated based on case management information generated in indi-
vidual member states. In the case of Croatia, Tabledidas information with respect to the average
time to disposition (DT) in days for civil and land registry cases in the municipal courts using CEPEJ
criteria (2018). Since quality of data from CMSs (for example, ICMS) increases the reliability of cross
country comparison, continuous improvement of information and statistical systems should be part of
any future plans, as already contemplated by the Croatian authorities.

Table 11: Average DT in days, civil and land registry cases in municipal courts

Case flow in 2018 Indicators

Case type : . Clearance| Disposition

Incoming Resolved Pending Rate| Time (days)
Civil-litigious 90,657 100,524 107,504 110.88% 390
Enforcement 68,484 91,064 44,872 132.97% 180
Consumer bankruptcy 178 249 295 139.89% 432
Extra litigious (R1) 19,977 18,764 10,649 93.93% 207
Probate 8,511 8,710 6,649 102.34% 279
Ezozr,lsassstance, and certifica- 20,001 20,037 2,859 100.18% 52
Mediation 346 321 158 92.77% 180
Land registry 495,739 495,865 46,432 100.03% 34

Source: Data from the MOJ.
In the case of commercial courts (first instance), performance data are also similar (see Table 12).

Table 12: Commercial courts, case flow (including business registry) and staffing

Case flow
Type of Year Number of - -
court judges/advisors | Pending at the Incoming Resolveq | Pending at
beginning the end

2014 172 40,514 153,936 160,052 33,954
2015 166 33,954 169,094 158,250 44,234

f;:‘r’t;”em'a' 2016 168 44,236 182,63¢ 185,776 38,694
2017 168 38,694 168,008 171,944 33,237
2018 180 33,237 165,742 167,638 29,444

Source: MOJ of the Republic of Croatia, draft Statistical Review for 2018.

1Average DT does not necessarily equ aledhdyB8MSsinmentberstdtes,t i me

as methodologies and criteria may vary. The Council of Europe (COE) defines the DT indicator as follows: it compares the
number of resolved cases during the observed period and the number of unresolved cases at the bedroéthpariod.

The days in a year (365) is divided by the number of resolved cases divided by the number of unresolved cases at the end, to
express it in number of days. The ratio measures how quickly the judicial system (or the court) turns overcesmsydtat

is, how long it takes for a type of cases to be resolved. This indicator provides further insight into how a judiciahagstem

ages its flow of cases. Sk#ps://rm.coe.int/1680747678
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Table 13 shows what were the actual DTs in which commercial courts resolved particulaf types
cases during 2018 (without business registry cases).

Table 13: Commercial courts, actual DTs (without business registry)

Case type 07 6 months 61 12 months | 12i 24 months | 24i 36 months 21\;irt§2 Total
Civil No. % No. % No. % No. % No. %
Civil-litigious 4,127| 23.74| 3,803| 21.87| 4,589| 26.39| 1,990| 11.45| 2,878| 16.55| 17,387
Enforcement 1,136| 66.98 125| 7.37 109| 6.43 39| 2.30 287| 16.92 1,696
Bankruptcy 2,315| 35.18| 2,090| 22.18| 2,062| 21.88| 1,483| 15.74 472 5.01 9,422
Mediation 30| 57.69 13| 25.00 41 7.69 41 7.69 1| 192 52
Other

TOTAL 10,888| 34.95| 6,178| 19.83| 6,876| 22.07| 3,546| 11.38| 3,668| 11.77| 31,156

Source: Data extracted from ICMS report on actual DTs in 2018, categorized by specific periods (6 and 12 months). Complete
table is attached to this PN.

The data reveal that commercial courts had a similar pattern as municipal courts when it comes to
time needed to resolve certain types of cases (for example, civil cases). In that, within the overall number
of civil-litigious cases resolved, those pending for over three years had slightly lower share than in
municipal courts (16.55 percent compared with 21.38 percent, respectively). On the other hand, com-
mercial courts currently have much better results in resolving bankregdeg, which were considered
a problem a few years ago. Data show that mediation, same as in municipal courts, did not gain popu-
larity with the business sector.

Table 14 shows pending cases at the-firstance commercial courts, as of December 31, 2018.

Table 14: Commercial courts, actual age of pending cases as of December 31, 2018 (without
business registry cases)

Case type 0i 6 months 61 12 months | 12i 24 months | 24i 36 months 2\(/)enrt§2 Total

Civil No. % No. % No. % No. % No. %

Civil-litigious 3,832 21.52| 3,897| 21.88| 4,752| 26.68| 1,994| 11.20| 3,334| 18.72| 17,809

Enforcement 129| 31.39 35| 8.52 43| 10.46 37| 9.00 167| 40.63 411
Bankruptcy 2,559| 29.60| 1,170| 13.53| 1,167| 13.50| 1,732| 20.03| 2,018| 23.34 8,646

Mediation 7| 46.67 2| 13.33 5| 33.33 0| 0.00 1| 6.67 15
Other 471
TOTAL 6,833 24.98| 5,185| 18.96| 6,015 21.99| 3,780| 13.82| 5,539| 20,25| 27,352

Source: Data extracted from ICMS report on age of pending cases as of December 31, 2018, categorized by specific periods (6
and 12 months). Complete table is attached to this PN.

Data on cases pending in commercial courts as of December 31, 2018 show that in 2019 and on-
ward, commercial courts might want to pay more attention to litigation cases older than three years
(18.72 percent e in overall pending cases of the type), as well as to older bankruptcy cases (23.34
percent, with a relatively high number of 2,018 proceedings pending over three years). Although the
share of enforcement cases older than three years seems high é46e8 pf all pending enforcement
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cases), this relates to only 167 actual cage®bably there are no sufficient assets against which a
claim can be collected, or there is some other problem preventing the resolution. Efforts should be made
to explore th&key factors causing this delay.

Although data from international comparator reports is important, time series information
and statistical data from in-country CMSs (for example, ICMS in the case of Croatia) have higher
value add for targeted policy designAl t hough CEPEJG6s DT indicator wi
ing and reporting on any delay reduction programs, Croatia, with actual data from its ICMS, is in a better
position to calculate DT based on real averages, although it might want to differbstimeen resolu-
tion times for the oldest cases to avoid distortions or other measurement errors.

Challenges and Opportunities

Croatiabs approach to delay reduction has so far
dural legislation, delegatingcases from overburdened courts to those less burdened, and monitor-

ing/ amending productivity targets (framework cri
hough these are only indirectly connected with delay reduction) he results, as noted, are kad

through the ICMS, and the approaches can be credited with the reductions shown above, although as the
European Commission (EC) notes, in recent years, this has also been a result of a declining number of
incoming cases. However, broader experience estggseveral additional methods could be used to

further reduce delays, most of which are available to Croatia and could reduce both the real average
resolution times and DTs as calculated using the CEPEJ formula more significantly.
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Box 3: International experience in delay reduction

Delay is a universal complaint about judicial systems, even in countries where it seems to be under control and
where, as in many, demand seems to have plateaued in recent years. As adding more judges becomes less
feasible, courts are turning to two other solutions: demand and supply management.

Demand management (or moving out cases out of the courts) strategies include dejudicializing some cases
(as Sweden did with public drunkenness), channeling issues to other venues (for example, ADR and public
notaries), and improving initial screening so that nonjusticiable cases are eliminated early on. Court fees have
also been used to discourage trial adjournments (for example, Singapore), vexatious cases, and court use as
a collection agency by banks, public utilities, and other frequent clients.

Supply management actions. They aim at accelerating responses by simplifying procedures through the in-
troduction of small claims courts and proceedings; giving judges (not parties) control over the case trajectory;
delegating more tasks to law-trained associates or clerks; ensuring more efficient use of preliminary hearings
to define precisely the issues under dispute; limiting the number of withesses; and pushing parties to consider
settlement or mediation. IT has facilitated case management (for example, in the United Kingdom, online sys-
tems are used in processing money claims for debt cases). Many countries have used ICT for facilitating access
to the court services by parties and their lawyers. In addition to operations support to judges and staff, the
principal function of ICT should be to help judges and higher-level administrators identify bottlenecks and track
impacts of reform measures.

Proactive case management, defined as the judge taking the lead in structuring case development, may be the
most critical measure. The northern European countries seem most advanced within the continent. In both
Norway and the Commercial Court of Ireland, pretrial conferences (in Norway by phone) and hearings are used
to organize matters (witnesses and dates) for the main hearing. In Ireland, early results from proactive case
management and modernization efforts have reduced the average DT for commercial cases from two years to
four months. Of the cases, 25 percent were concluded within 4 weeks, 50 percent within 15 weeks, 75 percent
within 32 weeks, and 90 percent in less than 50 weeks.

mally used (as shown ihables 9, 10, and 11) The small claiprecedures also in place, and appar-

Good practice examples show that simply enacting new laws and procedures is not enough;
they shouldbe implemented to achieve intended effects, with the help of daémabled policy deci-
sion making. Croatia in fact has a small claims procedure and laws promoting ADR, but ADR is mini-

ently, a large majority of cases of this type are resolved within one or two hearings. However, the ICMS
system currently does not track the small claims procedure as a separate type of case (as it is actually a
subtype of civil itigation procedure). It might be useful to further analyze these proceedings and explore
possibilities for additional simplification and acceleration of small claims procedure. In choosing and

enacting reforms, good prior analysis and ex post evaluai@nalso critical. Croatia has good tools

(for example, the ICMS) to do this but so far has used them largely to support its traditional (basic)
approaches setting productivity criteria, monitoring compliance, and rebalancing resources and case-
loads.

Recommendations

Focus on increasing court productivity by2 bercent annually through active case management;

adoption of time management standards as

smalkclaims proceedings and improve their coveragggevewptions of court case demand man-

agement; and target specific categories of cases to improve productivity.

The case flow projection model described abovd éble7), combined with the analysis of ac-

the 1

tual time needed for resolution and age of pending cases (Tables 7, 8, 11, and 12), shows that most

of

its first-instance courts by only 12 percent annually, over the next five yearsThis goal can be

Croatiabds justice i mpr deved,rbgimgroviggdhe efficientyoof
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achieved by adding a few features to its existing set of traditional solittbas is a more thorough

analysis of thalimensions, causes, and locations (by case type, case stage, and court) of case delay to
develop a shott medium, and longterm strategy for its reduction. This targeted policy development

can be based on its CMS (for instance, ICMS) with the servicas ekpanded group of statistical

analysts within the MOJ, and in collaboration with the court managers that are being appointed in courts
(larger courts with 15 judges or more). Promoting higher productivity and moving cases, or judges, to
rebalance worklads have their limitations for delay reduction, and thus, it may be time to consider some

of the other tested remedies. Some may not work locally at this time; for example, payment of court fees

is not used as an auxiliary tool for controlling the demarair af f ecting the patter |
in Croatia (that is, affecting decisions to litigate).

Deployment of active case managemehgs a significant potential. Croatia actually has the most
(if not all) prerequisites for its use in placéet, actve case management is a notion rarely discussed
within Croatian legal circle?Not abl y, al t hough the Civil Procedur
- ZPP) and the Rules of Court Procedure leave ample space for its implementation, and in spite of the
factthat Croatian civil procedure theory heavily accents principles of integrity, concentration, and ad-
versarial naturgédinstvo, koncentracija, kontradiktorndsif proceedings, active case management is
not often mentioned. Manuals and training programactive and effective case managemenv(L e nj e
postupka upravljanje postupkom or postupovni aktivizamCroatian) should be developed. At this
time, there are courses and workshops for judges on procedural legislation, especially before or after
significant changes of such legal acts; however, case management is a discipline that goes beyond (or
flows under) the mere procedural provisions in force. As the ZPP of 2013 introduced preliminary (pre-
paratory) hearing, an important tool for planning and maggthie proceeding, active case management
could help implement these reforms. In addition, the ZPP envisagesing on fixed hearing dates,
agreed addresses, and methods of service of process, which are some of the key tools of case manage-
ment.This trendof strengthening case management in reforms of (civil) procedural legislation is com-
mon in Europe. This approach is sometimes referred to as a move tdithesesional proceedings,
where a guarantee of just and fair process, timeliness, and costagf jsigfiven similar (equal) attention
for improving justice services to citizens. Stre
ment could, together with other measures suggested in this PN, contribute to a more efficient and faster
dispositionof cases.

Setting of case processing time target (based on data shown in Tables 7, 8, 11, and 12) can
move the policy agenda forward and contribute to efficiency improvementgctive case manage-
ment should be combined with other measures.Framework Cri teria (Okvirna mjerila za rad su-
dacd should be revised to include certain time management standards, such as resolving certain per-
centage of cases within certain preset time frames, established for various types and subtypes of pro-
ceedings. To that endpaoject aimed at producing a case weighting study that is being prepared by the
MOJ could be used to analyze and recommend specifiei@sed criteria to be used both for equalized
distribution of cases (input criteria) and for establishing some avénage in which particular proce-
dural activities are expected to be done (time management). The development of proactive management
capabilities within the justice sector (policy makers) would require a more advanced use of ICMS for
tracking the actual caggocessing times, rather than the CEBE&le DT measurement, the limitation
of which were described above.

Furthermore, a knowledge approach should be deployed to unbundle the causes of limited
impacts so far, of the use of the ADR progranm User preferaces are offered as an explanation for

2TheRepb | i ¢ of Croatiads Systematic Count r-yR May480i& stic, the

Justice sector 25



the low incidence of ADR, but similar prejudices experienced in other countries have been overcome
successfully. These measures includpapularization of the ADR concept among citizens, youth, court
litigants, lawyers, and other justice stakeholders, with the objective of listening and learning from their
feedback and making adjustments to the canrtexes services. It also includes upgrade to the quality
and incentive system of mediators (especially their perfocmaversight). Improvement in mediation

has been linked to mediation room quality, client services, layout, signage, and so on, among other
infrastructure factors.

Internationally, court fees are an important area for policy analysis, user accessibilitygnd
choice.However, as noted, court fees in Croatia have (so far) not been used for directing or influencing
the demand side of the system, taking into account the constitutional guarantees on acce$$As court.
the ADR data are limited, it is not cleahether court fees could be used for rising the attractiveness of
ADR mechanisms at this time (see the section on budget and court fees for more details). The proposed
amendments to the ZPP are in the public consultations Phase. These contain se\sahitioes for
raising partiesé interest for ADR, including by
nores a proposal for mediation by not awarding it the litigation costs (from that moment onward) in the
first-instance decision. Once apped, these amendments should be disseminated to raise ADR aware-
ness among judges, mediators, and users.

Finally, the gener al perception of Croatiabs
due to cases that are older than three years in the cdwsystem, that is about 25 percent in munic-
ipal courts and about 20 percent in commercial courtdn actual analysis, reasons for such duration
of these patrticular types of cases may be numerous such as the complexity of the legal issue or factual
situatian, the manner in which parties use (or abuse) their procedural rights, the party losing interest, the
legal facts having changed, conflict of laws/regulation, and interinstitutional coordination factors. Typ-
ically, the general public, unaware of such camwjtles, tends to blame the court for all of those factors
that cause delays. When the court system makes effort to analyze such situations and deploys active case
management, and other measures that are in its control to cut delays, it helps impesvpaitieption.
In addition, outreach to court users and the media about the improvement effort carried out by the courts
helps build a positive image over the medium term.

2.1.3 Reducing Case Delays due to Appeals
Progress Made and the Current Situation

Appeal adds time to case resolutiorif a case decision in first instance is appealed, the total time for
final decision is longer (that is, time taken during the first instance plus the time taken for the appeal
process to conclude and a decision takkenjhe case of Croatia, it is adding an estimated 219 days in
civil-litigious case (2018), according to statistics provided by the MOJ. This is an improvement from
2014 (284 days).

Policy analysis of appeals is a challenge in many EU countries due to laafkdata and other
challenges. For example, the Justice Scoreboard only tracks times for firgnd secondinstance

Blnternationally, within the constitutional protections of
court fees for a varying deee of cost recovery for the services they provide and for demand management.
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dispositions for Croatia. In Croatia, the third instance cases (that is, Supreme Court cases) show a
decreasing number of pending cases andthy, but decreasing, delays in civil case resolutfbRer
secondnstance cases (appeals), Croatia is above the EU average DTs.

Figure 3: Time needed to resolve litigious civil and commercial cases at each instance
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Source: 2018 EU Justice Scoreboard (2016 data from CEPEJ).
Second and third-instance appeals certainly add total time to case resolution, but the un-

tracked factor here is the frequency of appealCurrently, the MOJ does not appear to track precise
appeals rateData on appeal rates is also limited in the Justice Scoreboard. However, in Croatia, the

annual monitoring of | udg-ektéd cpteria: the numbemanderatidhioi s  a p |
appealed decisions to total number of decisions made by a jodgaearatio of overturned/remanded
decisions to appealed decisions. I n addition, i

do provide some data on the number and manner in which appellate cases were resolved. The issue here
is that, as a ta, decisions upon appeals most certainly do not relate tdrfatsince cases resolved

during that same year (rather to finsstance decisions issued several years back). In addition, appeal

is not allowed on all firsinstance decisions. Regardlesshi$§, combinations of such existing data over

a longer time span (3 years, for instance) could be used to track these aspects of the judicial process.

In addition, an upgrade of the ICMS system to track a particular case through all appellate pléises cou

be considered. While delay is a complaint in nearly all justice systems, it appears to exacerbate by fre-
quent use of appeals and revisions. Thus, many Western European countries, like Germany, have intro-
duced filtering mechanisms to eliminate frivolcup peal s or those involving
that would not affect the final judgment).

Table 15 presents actual times in which appellate cases were resolved in County Courts during
2018. Table 16 shows the actual age of appellate cases pendimgnity Courts at the end of 2018.

Table 15: County Courts, actual DTs for civil cases resolved in second-instance (appeals) in
2018

Case type 0i 6 months 6112 months | 12i 24 months | 247 36 months 2‘(’)?:,{2? Total
Civil No. % No. % No. % No. % No. %

14 For civil cases, at the end of 2018, the unresolved caseload amounted to 14,219, which is a 15.1 percent improvement over
2017. The DT was 553 days, also a significant impmuare over the 774 days recorded for 2017. Unresolved criminal cases
slightly increased compared to 2017 and at the end of 2018 amounted to 707.
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Over 36

Case type 0i 6 months 6112 months | 12i 24 months | 247 36 months Total
months
ﬁg’!;ggo”d 31,392| 54.37| 8,926| 15.46| 11,122| 19.26| 5063| 877| 1,239| 2.15| 57.742

Source: Data extracted from ICMS report on actual DTs in 2018, categorized by specific periods (6 and 12 months). Complete
table is attached to this PN.

Table 16: County Courts, actual age of pending second-instance civil cases (appeals) as of De-
cember 31, 2018

Over 36

Case type 01 6 months 6112 months | 12724 months | 247 36 months months Total
Civil No. % No. % No. % No. % No. %
ﬁ':t';igond 13,687| 39.52| 10,070 29.08| 8,534| 24.64| 1,929| 557| 414| 120| 34.634

Source: Data extracted from ICMS report on age of pending cases as of December 31, 2018, categorized by specific periods (6
and 12 months). Complete table is attached to this PN.

In 2018, of the total number of appeals, the appellate courts resolved 70 percent within 12 months,
and 89 percent within 24 months. Distribution of pending cases per selected time categories highlights
the need for the County Courts focus on cases pending between 6 months and 24 months, as their
share in total pending cases is about 54 petéent.

Age of pending appellate proceedings at the High Commercial Court of the Republic of Croatia
show that cases pending between 12 month8&mdonths deserve a special attention, as their share in
total pending cases is about 47 percent, along with 6.37 percent of cases pending over three years.

Table 17: The High Commercial Court, actual age of pending second-instance civil cases, as of
December 31, 2018

Case type 0i 6 months 61 12 months | 12i 24 months | 241 36 months g\g:tgg Total
Civil No. % No. % No. % No. % No. %
ﬁg’t';ﬁgo”d 2,311| 23.92| 2,168| 22.44| 2,691| 27.85| 1,877| 19.42| 616| 6.37| 9,663

Source: Data extracted from ICMS report on age of pending cases as of December 31, 2018, categorized by specific periods (6
and 12 months). Complete table is attached to this PN.

Challenges and Opportunities

Croatia has already initiated some legislative measures to dress delays in case resolution in ap-

peal matters.A proposal from the Supreme Court is to introduce a possibility of reviewing a pending
case of general interest (in the sense that a larger number of similar cases exist or may be expected) and
provide a @finitive legal interpretation for such issues (model proceedingsgledni postupak This

measure (in effect a precedent) has been included in the newly proposed amendments to the ZPP and, if

The 6age of casesd is calculated based on t hhee tuisneer stoh ep earp-f
spective, the time to disposition of a case will be higher as it will include the time it took in the first instances ahrered

to conduct detailed analysis of cases pending at the second instance to determine delay reduction istrategyalfvime

from filing in first instance and the time it takes in the second instance).
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implemented, could bring more legal certainty and thus edtei significant sources of delay on all
instances.

Another novelty introduced by the recent changes of the Law on Courts (in force as of January 1,
2019) is the creation of a Special Criminal Appellate Court to hear appeals from criminal cases first
judged in the County Courts (as of January 1, 2020).r@ttoposals within the draft ZPP are aimed at
limiting the right to revision (by further narrowing down legal grounds for revision and by introducing
previous deciding on admissibility of a revision, that is, leave to appeal). Possibility of remanding the
proceedings by a higher court has already been limited to only once by previous amendments to the ZPP
(2013) . At the same ti me, a oOouniversal territori
introduced, meaning that any fiisistance decien upon appeal may be reviewed by any County Court,
across the country (with several courts being specialized for particular types of cases).

Box 4: International experience in controlling delays and congestion due to appeals

This is more a problem for continental than common law systems, because in the former, the right to appeal a
first-instance decision is often interpreted as unconditional. This seems to be taken still more seriously among
Eastern Europe judiciaries, followingthei r own (and their Constitutional
prudence. Elsewhere in Europe a concern with excessive, often abusive, use of appeals has been apparent
for over two decades, as demonstrated by the Council of Europe Committee of Ministe r s & Re c o mm
No . R (95) 5 regarding O0the problems caused by an
appeal proceedings6. While recognizing the fundam)|
series of measures to discourage abuses and accelerate the process. The several dozen suggestions range
from excluding certain categor i e $°tomfloptingpassienglified methodrfae g
di smi ssing appeal s t {ioandedaprgagonabl ed,mamri fweexdtyi ddddé as
for those indulging in this practice and allowing single judges (rather than a panel) to handle minor, family, and
urgent cases.

Examples of other measures. Already in effect in several European countries (France, Sweden, and the
Netherlands) is the plan to eliminate a third-instance review by the highest court, limiting its role to cassation
combined with the ability to select cases of general interest, and restricting second-instance appeals to a review
rather than a retrial. These measure have had mixed results. In the Netherlands, for example,*’ the Hoge Raad
(Cassation Court) still suffers a case overload because of a prior requirement that it judge all cases submitted
to it. Two procedural mechanisms introduced in 2011 allowed it to reduce, by 49 percent, the number of cases
judged on the merits, with the rest dismissed through an expedited review. In short, no silver-bullet solution to
delay caused by appeals has been found, and the key is to continue exploring options and testing them.

As highlighted above, Croatia recognizes appellate procedures as sources of significant extension
of time in a final decision on a disputéghanges planned in the proposed amendments to the ZPP are in
line with some of the agmpts made elsewhere in Europe and have been presented to public consultation.
Some of the proposed changes shall represent a considerable novelty within the legal system, so far used
to an O6absolute rightoé t o a@mpap@dachisurderstaadalderard, a |
desirable.

L, eave to appeal is a common |l aw term and refers to the apfg
review, a process that requires tipeme | | ant 6s precise explanation of the errors
"Mak, E. 2015. fCase Selectionilimspihree®Sulpy etemBonrltawfSutpmre
European Journal of Current Legal Issugk (1).
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Recommendation

Conduct specific analysis of appeal cases; address delays through trainings, promotion of guide-
lines, issuance of legal opinions; rationalizing the right to appeal; and achieving higher transpar-
ercy of higheri nst ance courtsd decisions.

The authorities could use the ICMS and whatever other data that exist to diagnose the dimen-
sions, locations, and causes of higher appeals rates and their duration and possibly detect areas
where some additional effats (training, education, legal opinions, and legal positions by the Su-
preme Court) could be beneficial For example, in the Annual Statistical Review with comments pub-
lished by the MOJ, there are tables presenting the number of overturn@ustaiste dcisions, some-
times including the reason for which they were o
| awé is one of the most f-instagce denigionsraee avertumed (whhiche t o
can be directly linked with figuent changes to procedural legislation, discussed in the following chap-
ter).

Croatia is obviously moving in the direction of limiting the right to revision (the third in-
stance); thus, it should ensure that all decisions of all appellate courts become yudlccessible and
public (on SupraNova system and other ICT tools)because, as parties will have less possibilities to
appeal, they are expected to rely more on court practice in shaping their legal strategies. Another meas-
ure that the authorities may puesis increased emphasis on higher degree of harmonization, uniformity,
and stability of court practiéeespecially on the higher instances. This would help the overall perfor-
mance of the system, improve quality, and cut delays in the appeal process. i@easaires should
take into account the existing set of remedies available and implement these measures in phases and in
a wellcoordinated manner to avoid backsliding or resistance in implementation.

2.1.4 Enforcement
Progress Made and the Current Situation

The enforcement system has undergone significant changes in the last 25 ye&sforcement is a

| egal procedure governing the involuntary coll ec
securing such claims. For almost 70 years, that id, 20i2, all enforcement systems in Croatia (and

before that in the Socialist Federal Republic of Yugoslavia) were heavily leaning in favor of thé&debtor.
Enforcement of debt, short of debtords willingne
the extent that it was in many instances practically impossible.

Al t hough the courts would eventually issue a 6
ing the transfer of assets actually happen (money and property) from debtor to creditgreatye
inefficient. By late 2000s, this was recognized as a major problem and within the accession process, an
attempt was made to address the issue. In 2010, a legislative framework was adopted introducing a new
system of enforcemleint hansbsinye atdnslerehulaied prigage yprofes-
sion. However, due to a strong public resent ment
homes and forfeit their possessions, this model was never put in force.

181n 1991, Croatia took over the Law on Enforcement Procedure from {fagoslavia. In 1996, the Enforcement Act was
enacted, followed by the one in 2010 (never came into force) and 2012 (currently in force). Since 1996, these acts were
changed and amemndi@5 times. The new Enforcement Act is at the moment in the process of public consultation.
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In 2012, a new syste was designed and introduced. First, all motions for enforcement against
debt ords monetary asset $ thhtissdecdmentsthat makedhe existenceh y d ¢
of debt highly plausible (such as,credeanImmoices,ut i | it
and unpaid installments of bank loahsayere removed from jurisdiction of courts to public notaries.

Second, public notaries, after establishing the existence and validity of debt, would send a decision on
enforcement (a writ of exaition or payment order) to FINAa stateowned commercial entity with

legal authority and direct channels of communication with all banks in Giottitorfeit the claimed
amount with al/|l associated cost s (fficiamtrfundsorytheand al
account for covering the amount, the account would stay blocked (frozen) until the entire amount of
debt, costs, and accrued interests could be collected and transferred to the creditor. Enforcement based
on other types of enforcemetittes (other than trustworthy document) as well as enforcement against

real property remained under the court jurisdiction. In addition, if a public notary would find that motion

for enforcement on the basis of trustworthy document does not meet thremesus prescribed by the

law, or if a debtor would contest it, it would transfer it to the competent court for adjudication in a civil
litigation.

Overall the system was considered very efficient (especially in the segment of enforcement against
monetaryassets), and for the first time in a long period, Croatian society started to realize that debts
eventually must be paid and that debtors can no
However, it raised other social and political concennbé justice sector.

Challenges and Opportunities

In light of the past experience, and the push back it received during implementation, the current
enforcement system is considered deficient. First i n debt or sdé view, the syst
| acked sufficient protection of debtorés rights.
ors often did not receive the decision on enforcement against their monetary assets inff@miog

their right to apped? First information on the fact that some debt, plus costs, was forfeited from their
account often came ex pdatm their bank statements, or them checking their accoBatand costs

borne by debtors at the end of the process were considered proportionadyfdrigixample, for an

unpaid electricity bill in the amount of HRK 200.00, the total amount of HRK 1,100.00 would be im-

medi ately forfeited forignahdeltevhstinoreaded byat@eraent)t Thesea h a t

consisted of | awyerds fee, notaryds fee, FI NAOs
forcement suddenly became a big business for everyone involved, thus creating a strong motivation for
efi ci ency. For instance, in 2016 and 2017, i ncome

largest revenue item for FINA, representing approximately 20 percent of its total income from sales.
Some HRK 180.2 billion were collected. Central, state] local governments and their utility compa-
nies were by far the most frequent creditors (37 percent), followed by bariks gércent), telecoms

(7 percent) and othef&Third, in combination with some other developments (especially the Swiss

19 After a number of unsuccessful attempts of delivery, the ruling was posted ondtieesboard and considered duly

served. At the same time, this can be cagrgid as a very efficient approach.

20 FINA, Annual (Financial) Report, 2017 étttps://www.fina.hr/godisnjizvjesca (Note that data on creditors are given
separately for physical persons and legatiest therefore, respective shares per groups of creditors are calculated here as an
average.)
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Franks (CHF) loans), the enforcement system resulted in around 350.000 people (debtors) having their
bank accounts frozen for an extended time with their debt rising, meaning that they were completely
ousted (or ousted t hemsel vesystemfThiocaused boeial prablemmst r y 6 s
and resulted in personal insolvency. In response to this challenge, the authorities introduced the personal
bankruptcy law in 2017 and, more recently, changes in 2019, the results of which have yet to be fully
ascertaird at this time. Théourth and final blow came from the Court of Justice of the EU which

found that enforcement decisions issued by public notaries may not be accepted as a basis for European
Enforcement Order, for they cannot be considered as issueddoytan an adversary proceeditig.

Government and local authorities attempted to respond to the crisis by giving amnesty for some
types of debt to some categories of population, or simply write off debt on utility charges to everyone
with a blocked accounregardless of their social and financial status (City of Zagreb, for example). This
was not well received by those who actually do pay their bills regularly. However, it was all too little
and too latd the combination of these challenges to the existysgem left the government with little
options but to change the law.

The draft new Enforcement Attwhich is under public consultation at the mondeseeks to in-
troduce a new system of enforcement based on a trustworthy document. Enforcement would be under
t he c¢ o u rotwithdthe cauntsthaviod general jurisdiction over the proceedingsile keeping
the public notaries involved as officers of the court (to relieve the courts of extra burden as much as
possible).

The proposed system plans to reduce td® of proceedings through a special ordinance that is yet
to be determined. The proposal aims to introduce a requirement, whereby the debtor will be informed
of the proceedings according to the debaytha 6s r i ¢
debt voluntarily or contest it. The proposed system (a) keeps FINA as the agency that collects and trans-
fers monetary assets; (b) makes the electronic exchange of documents between notaries, courts, and
FINA mandatory; and (c) adds additional tymésncome exempted from enforcement. Furthermore,
the proposed system will set the minimum value o
estate to HRK 40,000.

The proposed system aims to achieve a better balance between the rightd@mbaeadidebtors
and keep the proceedings efficient and expeditious by setting firm procedural timelines and requiring
online processing.

However, judging by the current draft and the public comments received so far, it may be difficult
to accommodate abf these goals. The interaction between the main particibameglitor, notary,
debtor, court, and FINA& seems too frequent and with the counterintuitive sequencing of steps. The
major challenge lies in that, according to the new law, all new enforcensed gmy end up in the
court system at a certain point (about 400,000 cases based on some conservative estimates). Even in the
bestcase scenario (for example, if a debtor pays u
work (for example, openg a new case in an electronic format, processing data, and communicating
court decisions to the parties electronically). There is also the risk of significantly longer proceedings
(as noted by the Croatian Bar Association, Public Notary Associationyedlitbcs), which may result
in higher interests accruing for the debtor. It is therefore important to carry out an impact assessment to

2l pula Parking d.o.o. v. Sven Klaus Tederahwg, 6 1 / 1 5, March 2017; Z u-48#/15k Marchp 201y i i V. S|
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determine the I|likely effects of the proposed rec
propriate implemertion plans?

The biggest opportunity I|Iies in the fact that
has been seriously shaken, if not overturned. Whatever final version of the system is adopted, it should
strive not to lose this momentum. The oposed draft act represents a
efforts to solve the problem of those citizens
enforcement and financial related difficulties. Although this proposed act is fhg #form package
enacted in 2018 and 2019 that includes the Act on Discharge of Debt to Natural Persons, the Act on
Enforcement against Monetary Assets, and the Ac
Bankruptcy Act (which introduces simple, aisttrack, consumer bankruptcy proceedings).

Recommendation

Improve RIAs; monitor and review the proposed enforcement system to facilitate implementation
and lessons learning; and develop alternative solutions.

Additional in -depth analysis might be requirel to determine all possible impacts and impli-
cations of the proposed system of enforcement based on trustworthy documeifhis analysis
should be done quickly by the holding of mock proceedings, mapping out of steps, and carrying out
additional consultatias with stakeholders,.

Although with the recent merger of misdemeanor courts to municipal courts, the system will receive
some additional human resources for absorbing part of the new incoming enforcement cases. As pointed
out in other sections of this dament, it could be argued that the system does have some internal re-
serves available. However, this alone might not be enough. To avoid overloading the courts, the new
system must be flawless and seamless, with business processes smoothly and logiiceylpdioveen
all system participants. Supporting ICT functionalities should then be developed (in practice, making
minor adjustments to the ICMS), and the interconnectivity between credaorsnotariesFINA
should be secured, fee payment tools adjlisted particular predefined forms and templates carefully
drafted. Otherwise, the proposed model may have
as well as economic and societal implications.

In view of the above consideration, once the @ond cons of the implementation needs of the
proposed system are fully determined, it may be useful to assign specialized courts for enforcement
matters. These courts could operate with electronic proceedings and be modeled on the Slovenian,
Polish, or Eginian experience (see Box 5 for detaits).

22 Disclaimer: Comments above are basadhe Draft Law on Changes and Amendments to the Enforcement Act as pub-

|l ished for publ-saxvjceotncwdrtjaded omlsatofnrorém during January 2019 (
lished upon it. Apparently a new, subsequent draft was preparealjthors were unable to find it online.

23 Towards Effective Enforcement of Uncontested Monetary Claims: Lessons from Eastern and CentralCElivaped by

the World Bank in collaboration with the Ministry of Foreign Affairs of the Kingdom of Nethaéslafune 2017. (Available

in Croatian).
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Box 5: Enforcement of uncontested monetary claims in Estonia, Poland, and Slovenia

Examples of the E-court in Poland, Centralni oddelek za verodostojno listninu (COVL) in Slovenia, and the
Orders for Payment Department in Estonia where such work is performed predominantly by court staff with
legal education and electronically seem like a solution worth examining in the Croatian situation.

In three of the four centralized systems in comparator countries (Poland, Slovenia, and Estonia), the competent
authority has been established as a division of an existing first-instance court. Thus, in Poland, the E-court is
a civil division of the district court in the city of Lublin; in Slovenia, COVL was established as a department of
the Local Court of Ljubljana; and in Estonia, the payment order department is at the Haapsalu courthouse of
Parnu County Court. Even though Slovakiabs system
for the introduction of a centralized system similar to the Polish model, namely the introduction of a specialized
electronic court (possibly in Banska Bystrica), which would have jurisdiction throughout the country.

All centralized systems operate using a fully electr oni ¢ pl at form for filing a
therefore, there is no need for all officials who decide on requests to be working at the same physical location.
For example, the Polish E-court engages 50 court clerks who are residing in Lublin and 69 court clerks who
are outside of Lublin. Similarly, in Hungary, the
tributes them evenly to all notaries in the country. Thus, a notary in one part of the country may decide on a
request from another part of the country. The system ensures uniform workload, and the location of the official
is irrelevant.

Based on the examination of the rules on the territorial jurisdiction of competent authorities, it can be concluded
that centralized systems for issuance of enforceable titles for uncontested claims generally ensure more pre-
dictable timelines, equal workload for officials, and opportunities for cost savings

2.2 Quiality of Judgments - Increasing the Predictability of Legal
Outcomes

Progress Made and the Current Situation

Justice quality is the cornerstone of justice service deliveryrhe quality of judgments depends upon
several interdependent and related factors, including (a) a stable and coherent legislative framework, (b)
knowledgeable rad skilled judges (and legal professionals in general), (¢) the harmonized/consistent
interpretation and application of law, and (d) the transparency of court decisions, which all lead to (e)
predictability of legal outcomes.

Today, multiple factors araffecting the predictability of legal outcomes in Croatia.

Significant legislative changes have been promoteBeing a young democracy and a young in-
dependent state, during the past 30 years, Croatia was forced to legislatively respond to many challenges
that the majority of other comparable countries were spared. The war, then independence, and the social
transition, transformation, and privatization of the socially owned economy (not state owned, unlike

other transitional countries, which greatly compliomad t he process), as well
bership, have all contributed to the need to address these issues through legislative interventions. This
has |l ed to a vast o6éproductiond of new | aws and

Skilled and knowledgeable legal professionalsAn unstable and sometimes incoherent legal
framework affects judges and legal professionals. Skills and to some extent knowledge are gained by
repetition, which allows for a practice to be developed. In a situatioreveivenn the most fundamental
laws significantly change every few years, and a judge has to apply three or four versions of a particular
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law within one day on otherwise similar cases or must check three or four pieces of legislation/regulation
that apply taone simple situation, it is difficult to concentrate on quality and be efficient.

Harmonization has been difficult. A generally harmonized and consistent interpretation and ap-
plication of law should be granted through a judicial review process, with firerBe Court being the
final instance in charge (plus thei@&itutional Court on constitutional issues). However, in a situation
characterized by frequent changes and high levels of inconsistency throughout the underlying legal
framework, this is not easpinother consequence of the unstable legal framework, in combination with
a widely granted right to challenge court decisions, is a high pressure on the court which results in
clogged dockets. It is difficult to explain to an average nonlawyer that asipailr of situations were
adjudicated upon differently, only because one happened one or two years earlier, and thus different
versions of the law had to be applied.

Transparency is one aspect, even in the situation described above, the Supreme Cigmifiis s
cantly contributing toward, through the maintenance of the SupraNova database of court decisions (in-
cluding County Courtsdé decisions in the second i
to several parameters, and well populated dtisions.

Challenges and Opportunities

The issue of legal predictability is recognized by all justice sector stakeholders and user groups.
Croatiabds justice system has in place several me
lem if the kgislative framework would remain stable for some minimal time. First, Croatia has provi-

sions that require conferences among appellate and High Court judges to discuss problematic, common
legal issues. Such meetings are held at least every six monthaf bwttSupreme Court and High and

County Court levels. Second, the Supreme Court maintains the IT database publishing court practice
and comprises integral texts of court decisions that are anonymized and searchable. Therefore, a wealth

of knowledge on ha courts interpret and apply legislation is available. These tools are intended and
developed precisely for the purposes described above.

However, since joining the EU, Croatia has continued to revise laws, court organization, and the
roles and responsilties of judicial officials, in some cases involving reversals of prior actions (the
Enforcement Act is just one example). Whether or not necessary, such frequent reversals without suffi-
cient analysis of their broader impacts certainly complicate any@tgg¢mharmonize the interpretation
and application of | aw and develop consistent an
conducted in 2018, where judges and court personnel were also respondents, 82 percent of them
pointed to frequenthanges, lack of clarity, and vagueness of legislation as the main reasons for delays
and the lower quality of their work.

Recommendation

Encourage ongoing efforts to stabilize the regulatory framework; improve the RIA processes; and
promote a streamlinempproach to law amendments, especially critical laws.

How much more legislative reform is needed is an open questiol.will be key to achieve
coordinated action and conduct popular consultations and impact assessments before the enactment and
implementat on of | aws. I't i s important to stress tha

24 https://www.jutarnji.hrivijesti/hrvatska/velikistrazivanjeo-pravosudnonsustavuvise-od-polovice gradanane-vjeruje-u-
postenesudenjepetinazaposleniku-pravosudtiskusilakorupciju/5715703/.
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requi site procedures, strategies, and action pl g
well as driven by local requests, several attempts to rehi@unonize, and improve the consistency of

existing legislation and regulations (by individual sectors and in general) have taken place; however, the
public has little information on the exact results of these efforts.

It would be useful for the justice sytem authorities to consider a call to the executive and
legislative policy makers to strive toward a stable and consistent legal environmeiixecutive and
legislative policy makers should be encouraged to not respond to justice (and political/sawmial) ref
needs through legislative means and instead focus more on changes that can be achieved within the
current legal framework. This approach may be considered for the next three years as an interim policy
measure.

The authorities may also consider forwardlooking innovative strategic measuresThis could
include a pause on amending and changing the fundamental laws (such as the Civil Procedure Act,

Criminal Procedure Act, Enf orcement Act, and sir
as harmorration needed to keep pace with developments in the EU laws. For this purpose, a clear plan
could be agreed upon by all stakeholders (includ

Association, Public Notaries Association, and others) Thisdstéé plan may include future reform
interventions: for instance, in 2023, minor adjustments to laws (if needed); and in 2026, a thorough
review and amendments to laws (if needed). This phased approach may allow the system to adjust to
the (new) legislatio that is currently in force and provide sufficient time to detect, analyze, and address
implementation problems. It would also provide the necessary time to prepare the next amendments and
carry out impact assessments. In this phased and evidased la--making process, the existing public
(professional) forums for consultation should be kept open. In addition, a body for the monitoring and
analysis of law implementation could be supported, with adequate knowledge sharing on international
good practice® This entity could be a dedicated research team or a think tank under the auspices of the
MOJ that could monitor, collect data, and analyze impact of laws and notify competent authorities to
inform their policy decision making toward the achievement afgset for justice in 2030.

2.3 Physical Infrastructure (Court Facilities and Buildings) for Optimal
and Dignified Operations

Progress Made and the Current Situation

Court performance is negatively affected by suboptimal and significantly deficient pHasitiaés in

Croatia. A major plan for rehabilitation and construction is needed to address the infrastructure gap. For
example, in some courts, three or four judges share offices. Space for archives for courts and land and
business registries is defician some courts. There is a shortage of courtrooms to hold open trials and
conduct other court proceedings, which negativel
adequate ICT cabling, whereby LANs and WANS are not properly functioning.

25The Office forLegislation of the Croatian Parliament publishes the Annual Plan of Legislative Activities. According to the
data published by the office, during 202819, around 750 legislative acts were adopted (including changes and amend-
ments). https://zakonodavstgov.hr/godisnjiplan-normativnikraktivnosti/229.

26 For example, fultime impact monitoring of laws such as the Enforcement Act;tFasit Personal Bankruptcy, and Ra-
tionalization of the Court Network could generateteak data for justice policy desiton making and help authorities

achieve longerm goals.
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Insufficient capital investment is taking a heavy toll on cities with the largest caseload (for example,
Zagreb). Here, some courts operate in buildings that are totally run down and do not meet international
standards. Several courts operate in leased fasiMiaiting for funds for their relocation. Facilities
management is complex, including planning for new construction and rehabilitation.

Challenges and Opportunities

Speaking of challenges, one interesting limitation (at least on an informal basis) theakl®Jap-
proaching the infrastructure investment issue is
during the AustreHungarian era and Venetian times. These buildings, built specifically for that purpose

at the time, represent culturagritage and are protected as such. Even the prevailing public sentiment

is in favor of these and similar buildings staying under the protection and care of the state; therefore, the
MOJ has certain public responsibility for their maintenance and use. gvlletise buildings are fit for

the same purpose today is a question open for discussion; however, it is certain that their maintenance
and refurbishment are considerably more complex and expensive than modern constructions, as well as
that some of these lhdings do in fact limit efficiency of institutions housed in them (County Court in

Zagreb, for instance).

It is encouraging to note that the MOJ has a-@mm plan for Zagreb, whereby all (or most) justice
system bodies will relocate to one locatiothe6 J ust i ce Squared to promot e
ever, due to funding constraints, this plan is moving rather slowly. Since 2007, when the plan was first
introduced, only the Municipal Criminal Court, the Juvenile Court, and the Municipal SAO offwes ha
moved to the Justice Square, in rehabilitated andeggiipped buildings. According to the information
provided by the MOJ, the development of the remaining part of the plot (owned by the MOJ) for the
Justice Square will entail a significant investm@enerally estimated at EUR I5D0 million), which
is not currently available. In the meantime, authorities are making interim arrangements for court reha-
bilitation in Zagreb. This includes refurbishment of the existing building of the Municipal CiuittCo
and upgrade of the attic of the County Court for additional space).

There are no clear plans for the Commercial Court in Zagreb, which should be priority, as it is a
key entry point for the business community that contributes about 35 percent ttidhalr@DP. The
court has about 52 judges, 34 court advisors, and 300 administrative staff, and handles about 38 percent
of commercial cases in Croatia (about 70 percent or more of certain sectors, such as banking). The court
generates about EUR 2.7 millian court fee revenues annually. However, the court building is run
down and has no parking space, and the LAN/WAN IT connectivity is deficient. Modernization of this
court should be a priority given its impact on the performance of commercial jusi@reatia. Its
overall space need is about 5,000 square meter. Measures could be taken to design and build an interim
courthouse (potentially using fasack construction methods) in the plot of the Justice Square, or some
other location, till such time theverall Justice Square masterplan materializes.

Recommendation

Develop a robust asset management plan; promote and prioritize evidesrkeinvestments; and
decide on the AJustice Squ-beneditadlygsisr ebo pl an bas

A quick solution should be explored for increasing the efficiency of the Commercial Court in
Zagreb by bringing its physical infrastructure in line with its needs and the role this court has for
both the sector and Croati abds ec o nltoseeyns thahthic or di n
court is presently a OheobtheagebddédlistheeplSgunatredde
major investment in it may seem as irrational. The MOJ might consider taking a hard and honest look
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at the overall feasibilitp f having the O6Justice Squared | ocatio
years. If such analysis would show that this is not the case, other options for improving the efficiency
of the court should be explored. These might include

a) Refurbishing theexisting building and bringing it up to the standard of the majority of other
commercial courts in Croatia. By this, however, some of the requirements of a modern court
serving the business community could not be met (parking, access, and so on), @hustthe
would probably have to be relocated during the works;

b) Investing in some other location in Zagreb or leasing an appropriate building for the court.
Since the building of the commercial court is connected with the building of the County Court,
vacatedspace could be used to solve the lack of space in the County Court (where presently
four judges share small rooms as their chambers); and

c) Building a 6temporaryd building at the 06Just
the fast and lessxpersive modern construction methods (which are in no way inferior to tra-
ditional methods).

Whichever approach is selected, the possible efficiency gains would make it worthwhile, especially
since, nominally, all the costs of such investments could be easigd from the court fees the court
generates itself.

Anot her issue that has to be kept in mind is t|
a reality, the manner in which court buildings are used shall change. For example, the intalendffic
dispatch officé which in larger courts are serious users of space (andstailf)in practice no longer
be needed. To some extent, the same goes for archives. At the same time, registrpisfficesy
kance) and registrars will become even more important. Together with typists, this group of personnel
currently makes for some 70 percent of the total number of personnel in the sector. Therefore, these
changes should be timely detected, resulting challengés@portunities across the sector analyzed,
and appropriate strategies adopted.

Facility Management. Functional specifications for a future ERP system (see the next section)
should be carefully developed to enable the MOJ to faster and better maor@gkan 300 buildings
and the vast inventory currently us€tburt Managers (more in the section on Managemesitpuld
also greatly contribute to organized and planned management of all facilities and assets used by/in judi-
cial bodies.

2.4 ICT for Automation, Digitalization, and e-Services

Progress Made and the Current Situation

As noted, ICT is a game changer for the justice sector efficiency improvemehET is an area where

major breakthrough has been achieved in Croatia over the past decade or so. Novethgstinms are

fully developed and tested in practice, the sector is moving ahead with plans to further integrate them,
expand them, and provide interoperability as appropriate among all stakeholders, including public insti-
tutions and attorneys. A reviewrdad out by the Estonian exp&iindicates that there is a need to carry

27 Somer, Evar. 2018eport on the State of Play of ICT Systems Implemented in Croatia
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out necessary arrangements with agencies to be connected and to prepare an overall (national) IT in-
teroperability plan. He suggests that the MOJ should conduct training of pulilialsefdnd citizens in

the use of new functionalities and provide adequate time and resources for ICT development. After
piloting, during 2018, on a limited number of courts, Croatia has moved to entirely electronic commu-
nication between lawyers and comuial courts, currently on a voluntary basis, which it proposes to

roll out to other courts over time. So far, the results are slim, with only about 770 briefs submitted
electronically; therefore, additional efforts in analyzing the reasons and populdhgirsystem are

called for.

Box 6: e-Justice in Estonia?®

Croatia, as a later adopter, may not need the time taken by Estonia (or Austria, another of its models),
but the route to full e-justiceis long and not quickly realized. Thedec i si on t o introduc
E-FILE system was taken in 2004, but the system was only launched in 2009 with three objectives: (a) providing
a detailed overview of different phases of case procedures; (b) enabling various procedural processes and
providing procedural decisions to all parties to each case; and (c) allowing the exchange of information simul-
taneously among them. Paper and e-mail transactions, as well as multiple data entries, were to be eliminated.
Additional functions added over time include (a) access through ID-card or Mobile-ID (www.id.ee), (b) access
to cases in which a person is a participant or representative, (c) the submission of new claims and new docu-
ments for existing cases, (d) e-mail notification to parties on the availability of documents in the system and
automatic notification of successful delivery, and (e) access to procedural deadlines and to the criminal registry.

Some practical measures adopted later include (a) lawyers, notaries, baliliffs, trustees in bankruptcy, and
state or local government agencies can only communicate electronically with the court; (b) since April 2015, all
documents to lawyers are marked as deliverable through the PUBLIC E-FILE portal rather than e-mail or ordi-
nary mail, but are locked if not opened within 30 days; (c) between 2009 and 2013, when it was found uncon-
stitutional, the fee for initiating new civil cases through the portal was reduced by half; and (d) extensive training
and awareness raising were conducted.

Use of E-FILE has increased over time but is still not universal. Although 10,000 unique users log in every
month and the number of documents submitted increased tenfold between 2012 and 2015, only 107 15 percent
of civil cases are submitted through the portal. E-FILE has improved the distribution of cases among judges
based on workload, specialization, and a weighting system for case types. The system also provides more
precise court statistics for judges, courts, the MOJ, the MOF, and the public.

The tools supporting the CMS (KIS) allow the generation of documents; standard court orders, summonses,
and so on; links to most useful information systems (business registry, civil registry, and so on); less time-
consuming publication of judgments and data on court hearings; better overview of cases and proceedings;
single information system for the entire judiciary; and Digital FILE.

Lessons learned from the implementation process are (a) implementation takes time; (b) incentives offered
for using the system must be proportional; (c) for attorneys and other professional representatives or partici-
pants to the proceedings, use can be mandatory after implementation difficulties are overcome; and (d) it is
difficult to keep the provision of e-services ongoing during extensive development or replacement of systems.
It may be better to temporarily stop the provision of services.

Both the Estonian example and Croatian experiences show that graduation to a wholly elec-
tronic system is slow, as is the progress for encouraging use within and outside the couftse
current state of ICT technologies in the Croatian justice systemboeld cal | ed as 6 mat ur
that is, systems are stable, used by all users and for all purposes they were developed for, and intercon-
nected within the sector.

28 provided by Evar Somer (Estonian ICT expert).
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In the last years, statistics and other reporting tools have been developed and areghcusasin
for various purposes, and initial o6éfears and sus
and ideas for faster, better, and more tools. The MOJ has already made several leaps forward into Phase
20 electronic interchange of documsifbriefs and decisions) occurs between courts and lawyers, prep-
arations for additional links or connections to other governmental IT systems are underway, and a data
warehouse that will enable more complex queries and analyses is being installed.

At the ame time, the MOJ is implementing projects on introducing ERP to management of its core
business processes, such as finances, HRM, asset management, and others. Being an institution admin-
istering four separate systems with 116 entities, over 10,000 peupie than 300 buildings, and tens
of thousands of various inventory items, vehicles, and so on, the MOJ and the whole justice system shall
certainly benefit from this in years to come.

Furthermore, the MOJ maintains and is constantly upgrading two gdrgrimportant databases
and online services, namely the Land Registry and the Business Registry.

In the overall context of ICT development, the MOJ now has experience and awareness of its own
capacities (professional and financial) and pace in which lsugl new systems may be absorbed by
the overall justice system, as well as of the need for constant and thoughtful change management.

Challenges and Opportunities

The main challenge facing the MOJ at this moment in the area of digitalization and aw#tbomatiz
is its capacity to attract and recruit qualified personnel with an IT background. The current legislation
applicable to public service employees does not envisage any exceptions in remuneration of IT experts,
which is becoming an increasingly impartaroblem across the public sector in Croatia. In case of the
MOJ, the problem is even more accented, since it maintains and operates some of the most complex IT
systems in the country. Unless this situation changes soon, increasing efficiency anajnisec-
torbés I CT services to citizens and business wil/|
solved through outsourcing and contracting extended support and maintenance with vendors, but the
sector must have the required number ofitied IT professionals, administrators, and so on, who know
and understand the justice system, I T applicatio

Another challenge is that complex and advanced ICT systems cost money to run and rhamtain t
However, the system situation described above, where the largest commercial court in the country was
unable to perform its functions due to network problems for a day or so, cost, in comparison, more to
the economy.

Recommendation

Scaleup automatiorand digitalization of justice services by adopting all available measures; and
analyze future options to introduce latest innovations such as Al, and paperless court.

The applied I CT technologies in Croatiads jus
change in the efficiency and the overall operation of the sectofApart from strengthening capacities
(staffing) and securing adequate funding/financing for smooth operation and maintenance of the existing
level of ICT support in the justice system, as wslff@r further efficiency gains it may bring, the au-
thorities could consider the following new possibilities:

Notification of the receipto f d o0 ¢ u me nt sB d xépre(aBe)yeer tisatbil® fhone
(SMS). Some of the lawyers participating in ongoogine consultations regarding amendments to the
ZPP and Enforcement Act suggested that they are not checking tpigtiliac all the time. Similar
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automatic SMS reminders/notifications on other activities (approaching deadlines, hearings, and so on)
cod d also represent | ittl e 6 n-Filmgsystem mdraaugeefbendlye at ur e
In addition, adding such functionalities to the system does not appear overly demanding.

Expedite deployment ahore options (for example, eristojbesystem) foronline payment of
court/administrative feesd with mobile phone service providersbanking providers, and so on. For
instance, at the reception of the MOJ building, there is an instruction that an HRK 40.00 fee must be
paid for a particular céficated it would suffice if it had a QR code (or similar) printed on it which
could then be used for instantaneous payment of the fee over the mobile phone. This could immediately
increase the percentage of f e e esasier, @idlbrng theecdurtpr o mp
system closer to the citizensd needs.

Given the present status of ICT in the justice system, a gradual move towaperéess court
within the next 10 years (certainly in some types anehgois of proceedings) is not an urise goal.
Such experience already exists, technology is known and proven, and efficiency gains are evident. The
crucial element in this effort in Croatia will be careful change management, capacities planning, well
tailored training, incentives to extel users, and awareness raisirgr example, Austria is currently
ending the piloting phase of this (third) stage of its justice ICT development and by 2020 intends to
compl ete the &Ashertanimated vided linked io theefaotnote Einglish), clearly
describes the situation Croatia should also aim for during thé 2030 period.

Artificial Intelligence. Al was recently tested (2016) even by the ECHR. Out of 584 trials tested,
Al came to the same decision as judges in 79 percerd.calsieough Al is not intended to replace a
human judge, its use in Croatiads | eglaabsistlig st em c
the judge to immediately find the applicable laws (given the many amendments), retrieve relevant pro-
visions,andanal yze <current <court ©practice, Bwadercijdbased
departments@dj el i za pr al a @ounty Csudstardiother pigh andtamae Fourts respon-
sible for checking the consistency of each decision with xfetimg court practice before releasing it;
for the Supreme Court and its responsibilities in harmonizing and monitoring court practice and inter-
pretation of law; and even for parties to predict the most likely outcome of their case (as an Early Neutral
Evaluation ADR method). Al is developed to process massive amounts of various types of data (inclu-
sive of linguistic and semantic) and, by autonomously improving its algorithms (learning), recognize
complex patterns and most likely used outcomes. Interrstéxperience indicates that Al in courts is
at the initial stage. Legal, ethical, and operations dilemmas are expected to be identified and debated
while Al becomes mainstream, perhaps in the long term.

®More details on fAJust i z R018/Momedgastick/justiz s: / / www. justi z. gv. at/ v
30~2c94848b5461ff6e01562be726d72d43.de.html.
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2.5 Management of Human Resources, Training, and Judicial
Independence and Accountability

2.5.1 Management and Human Resource Development
Progress Made and the Current Situation

HRM in Croatiads public service in general, as |\
empl oying actual 0 HR M6 Thatdst ihi diffcult éorlederageenaragemenu e s .
actions for court efficiency reforms where the terms and canditbf employment contracts are strictly

set, salary levels and amounts are unchangeable, advancement is often based on things other than merit,
mobility within the system is extremely low, termination of contracts (surplus) is almost impossible,

and the reans for motivating or awarding employees are scarce.

Therefore, responsible officials have very limited maneuvespage available to align human re-
sources with the demand and equalizing workload, motivate good performance or sanction underperfor-
mance, provide training and education, and steer toward objectives, and they often must search for some
other solutions.

Thegoal to achieve increased efficiency, that i
employees to work together and increase productivity. In this context, the key question is how to moti-
vate and equip them for this and how to manage theirtefimwvard achieving the goals.

This is especially difficult as Croatiads just
of judges and court staff per capita (along with Slovenia) in the EU, and citizens and businesses have a
low level of confdence and trust in the system due to its inefficiency, lack of quality, and delays. Cro-
atiadbs media concentrate on reporting on anomal.i
ployees are aware of the (still) large discrepancies in worklchdtaer systemic errors. Therefore, the
setting in which any HRM methods for increasing
not an ideal one. However, managing a situation such as the one described above is exactly what HRM
as a disciplie does.

Figure 4: Number of judges(*) (per 100,000 inhabitants)

2010 2014 2015 - 2016
Source: CEPEJ study
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(*) This category consists of judges working full-time, under the CEPEJ methodology. It does not include the Rechtspfleger/court clerks that exist in some Member States. EL: the total
number of professional judges includes different categories over the years shown above, which partly explains their variation. UK: weighted average of the three jurisdictions.
Data for 2010 contains 2012 data for UK (NI). LU: numbers have been revised following an improved methodology.

Source: 2018 EU Justice Scoreboard, (2016 data from CEPEJ).
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Table 18: Number of officials, civil servants, and other employees in the justice system, as on
December 31, 2018

Advisers and

Justice Officials associates Trainees Civil servants Employees Total
System

Women | Total | Women | Total | Women | Total| Women | Total| Women| Total| Women| Total
Courts 1,239 1,752 505 649 21 29 4,705 | 5,205 426 685 6,896 | 8,320
SAOs 435 638 156 197 7 13 744 805 80 127 1,422 | 1,780
Total 1,674 | 2,390 661 846 28 42 5,449 | 6,010 506 812 8,318 | 10,100

Source: MOJ, Annual Statistical Review for 2018 (draft).

The three waves of O6rationalization of court |
jurisdictional reform, were to a large extent an HRM reform. As of January 1, 2019, Croatia had 34
municipal courts, compared to 108 municipal courts befof® 28cross these 34 jurisdictions, many

small er courts were functionally merged to a 6ma
small er courts continued existing and operating
the establisment of one register (for each type of proceedings) for all of the courts belonging to a

Omatri xé court, so cases are now distributed ani

regardless of a particular location where a case was filed.€faibled overcoming (to a large extent)

the situation where judges in a small village court did not have enough cases even to meet their standard
performance criteria, while judges in a court 25 km away were overburdened with incoming cases and

the backlg was piling. Yet, judges could not have been moved from one court to another without their
consent , and now they can (within the area of |
efforts was a much more equal distribution of workload trefark these reforms.

Figure 5 presents an example of the uneven distribution of workload in 2011/12 across the seven
courts forming the MC Rijeka today.

Figure 5. Uneven distribution of cases in 2011/12

Opterecenje suda i sudaca predmetima
prema prosjeénom prilivu navedenih sudova u 2011/2012
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Source: MOJ
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Challenges and Opportunities

Considering thatthei2 per cent i ncrease in the sectords eff
next period would be accepted as the sectords o
environment capable of facilitatirguch results. HRM strategies would have to be developed and im-
plemented differently for two distinctive groups of personnel: judges and administrative personnel in
courts. That is, both groups are regulated by different regulations, have different dalee@sts, and

may contribute to the 6écause' in different ways.
Croatiabs justice sector has the human capital
even in subopti mal circumstances. And, destcor di n

salary levels, a majority of administrative peronnel recognize many advantages of working in the sector.
With the deployment of professional HRM methods and techniques, employees within the system could
certainly be motivated to strive for more, eweithin the existing circumstances.

If approached from this perspective, opportunities are ample. Notably, comparative advantages and
di sadvantages of wor king i n -eldeoté#ot dll disiirsct gioupsafi ce s
employees, and pdbie aspects by far outweigh the negative fadtaas f act conf i r med by
Survey.

By using professional HRM methods and techniques, which have not been applied so far, ad-
vantages could easily be augmented and disadvantages (if any) discusseddaaaty/to a large extent
mitigated.

Recommendation

Promote skills training and professional management; and motivate personnel to do more and
faster, with same or less resources.

A staff first policy (for all levels and competencies) should be designeddimplemented.This
could involve HRM professional s, t-gearlgertivp(b)esent ,
analyze the HRM challenges and obstacles to achieving it; (c) develop programs for motivating each of
the distinct professionalrgups and subgroups (judges, court advisors, registrars, and typists), explain
the importance of their work and positive impact they can make, build a sense of belonging (ownership)
and common goals, and thus create a motivation to work slightly moe, fastl better to achieve the
objective; and (d) monitor, review, search for potentials for improvement, use possibilities for building
sense of satisfaction and accomplishment, and repeat this every two years, for example.

2.5.2 Training
Progress Made and the Current Situation

Since 2004, the Judicial Academy, as a successor of the Center for Professional Education of Ju-

dicial Officials (2000) and some other initiatives before that by the Association of Croatian Judges

(1998), has been training judges and statdtorneys. Although accorded independent status in 2010,

the Academy receives its funding through the MOJ, as part of the budget the latter presents to the MOF
and | egislature. The Academyds budget for 2019 i
million is for the administration and management of the Academy. According to its annual reports for

2017 and 2018, the Academy provides a diversified array of programs for various groups of participants

and in several forms (including online training)s Af 2016, the Academy started providing training

Justice sector 44



programs for civil servants in courts and SAOs, which is a welcome initiative. This effort should be
expanded to achieve impacts on court performance and interinstitutional collaboration.

The Academy haswell-developed internationdlespecially inteieuropead cooperation. At the
same time, it was a beneficiary and partner in manyfulded projects aimed at strengthening its ca-
pacity. The Academy has a formalized governance structure, with representativestakeholders
having a majority in all governing bodies (Steering and Programmatic Council) and strong and trans-
parent reporting.

Challenges and Opportunities

The flexibility and speed with which tslarekeAc ademy
Also, budget and human resource deployment will be prominent factors for the successful skills devel-
opment of judicial officials and staff.

Recommendation

Carefully assess the needs and expeditiously deliver trainings; andurae training devery
where necessary.

The need for training and education appears in almost each recommendation across this doc-
umentAs Croatiabs justice sector apparently has a
only be logical to use it as muels possible in designing, organizing, and delivering necessary training
programs in support of the goals set for 2030, describBadxri and elaboratedisewhere in this doc-
ument. In cases where the Academy would be unable to respond to the needs, outsourcing in designing
and delivering training services may also be considered.

2.5.3 Budget Management, Financial Controls, Cost Recovery, and Incentive Bonus
Progress Made and the Current Situation

I n general, budgeting in Croatiabds justice sectoc
6functional & pr i nclnhgmnpléiedtems,this mgaesithatawhemsetting the budget,

the total caets of the organization are estimdieslich as the total amount of salaries to be paid to the
personnel, infrastructure to be maintained, running costs, and projects to be financed. Approximately 80
percent of the budget is allocated for (gross) salariese @is is calculated, the MOJ sends its proposal

to the MOF and after some negotiations, the budget for a year is set. Any factors affecting the efficiency
or quality of work, expected increase in incoming or resolved cases, or similar performancegoarame

are seldom used in such negotiations. Nor are the results achieved in the previous year credited. For
example, court fees, which can be quite directly linked to the demand side of the system (since they are
paid against the new cases filed, briefsnsitited, and so on), are paid by parties directly to the Treasury.
Until recently the MOF claimed that it was unable to track the amount recovered through court fees.
Today such payments have a -swmber identifying the individual court that charged thes Bnd the

MOF should be able to know these amounts. On top of that, the creation and payment of court fees is
also tracked in the ICMS.

Table 19: Court fees charged and collected by municipal and commercial courts in 2018

Total fees charged in 2018 Collected Unpaid
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Number Total nominal [ Number Total nominal Number Total nomi-

DR @ of NIl et amount of of NIl 92t amount of @il @l of N7 2E nal amount
Court of fees of fees lected of fees

cases cost cases cost cases of cost
'\C";‘S;fs'pa' 242,232 | 355.646 | 140.661.990,44 | 175.189 | 244.256 | 88.746.765,14 | 88.095.778,10 | 79.039 | 111.389 | 51.915.125,30
8gumn";er°'a' 19.005| 36.998| 33.717.067,33| 15.525| 29.344 | 25.058.625,78 | 25.181397,52 | 4.684| 7.654| 8.658.441,55
TOTAL 261.237 | 392.644| 174.379.058 | 190.714 | 273.600| 113.805.391| 113.277.176| 83.723| 119.043| 60.573.567

Source: MOJ, ICMS.

Table 19 shows total court fees receivable in 2018 by municipal and commercial courts (with the
number of cases and number of individual fees), courtdaiels and outstanding amodnHRK 174,4
million, HRK, 113, 8 million, HRK 60.5 million, respectively. During the same year the MOJ spent a
total of HRK 2.45 billion, whereas the operation of these particular groups of courts was budgeted with
HRK 630.0 milion (municipal) and HRK 83.5 million (commercid?)Thus, although on the basis of
these data, it is impossible to calculate the percentage of the total justice sector budget covered by court
fees (as other courts charge fees as well), as in the casanigipalland commercial courts it is 22.2
percent and over 40 percent, respectively.

Data reported in the CEPEJ 2018 Report (data for 2016) show that the revenue from court fees in
Croatia made up 8 percent of the overall justice system budget and 1& pétbe court budgét.

Challenges and Opportunities

The court fee system needs to be analyzed. Croat
tion of why it is charging court fees at all. Internationally, many types of monetary charges@edmp

by courts. While fines, penalties, and so on are charges related to criminal cases, costs and fees are
typically associated with civil cases. These fees are charged for a variety of services, including case
filing, probating estates, marriages, traifqreparation, and recording of titles. Several arguments are
used to support court fees. The most common is that filing fees are necessary to deter frivolous litigation
or to channel different types of cases to appropriate courts such aglsinalibunals, which some-

times are accessible free of charge or other nonjudicial dispute resolution forms, such as counseling and
mediation. Some stress that litigants should be charged fees for the private benefits they derive from the
court system, thereby guing for service delivery fees to cover the court operating costs. Others use
court fees to fund improvements in judicial services (for example, court construction in Colorado, the
United States) or increase judicial compensation. However, court fegerally a small portion of

the overall cost of litigation, which includes the cost of a lawyer, the opportunity cost associated with
time it takes to get a court decision and then enforce it, and other associated costs. It is therefore useful
to conducta robust impact analysis before court fee adjustments are made so that basic principles of
access to justice are preserved. In summary, court fees typically serve three sets of furposes:

1. To finance a portion or some particular castthe operation of court system

30 MOF. http://www.mfin.hr/hr/drzavaproracun2018godina

311t must be noted that court fees against appeals are also collected-ingfaste courts.

32 CEPEJ 2018 Report at: https://rm.coe.int/rapperccouv-18-09-2018en/16808defoc

BWith respect to the rationale of court fees, see, ,for exar
and Richard N. Ross, National Center ftait® Courts, USA (1975). And, with respect to the methodology and approach of

Impact Assessment of the court fee system, see, for example:
https://consult.justice.gov.uk/digitabmmunications/coufeesproposalgor-reform/supporting_documents/enhancedfee-

sia.pdf
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2. To manage the inflow of cases or a particular type of cases (demand, access)

3. To use them as a tool in achieving some aspects of procedural discipline of parties (such as
discourage claims that are frivolous in nature ardktay court proceedings on a similar matter
without consequences)

So far Croatia has not used court fees for purposes 2 and 3 mentioned above. Neither are they used
for any direct investments in the court system.

Recommendation

Recognize that financiaksources do matter, and consult/negotiate with the MOF with consoli-
dated data on coufie collection and budgets outlays (ebshefit analysis), on the option to par-
tially use court fees for skills development in the judiciary; and review the-ie@system and
benchmark with international comparators to develop policy analysis with respect to the access to
justice, the court demand and the valoiemoney etc..

In general, when negotiating the budget for a given year with the MOF, the sector manage-
ment should be well equi pped with volumes and cos
desired (and politically proclaimed) level.Calculating the exact average costs associated with con-
ducting and resolving each particular type of case and theiplyinly it by the number of such cases
(resolved or predicted) is a rather simple operation. It could be done as an additional feature of the case
weighting study, which is under preparation at the moment.

An example The proposed changes to the systemndbrcement which could result in an addi-
tional 400,000 to 700,000 court caseload per year (estimate), may be simultaneously seen as an addi-
tional budget allocation in the MOJ for 2020. And this addition of HRK780million (based only on
court fees atmaverage of HRK 100.00 per case as envisaged by the (first) draft law should be allocated
directly to the particular courts that will be affected by this change (State Budget, Chapter 28, Section
2803, Item A641000 Proceedings conducted by Municipal @suand Section 2807, Item K629169
Development and Maintenance of the Justice IT system). However, the Needs Assessment and Sources
of Funding for Implementation of the Proposed Law (within the RIA and public consultations proce-
dure) state that only HRK,016,800,00 (IT adjustments, under K629169) is needed for implementing
the new system. Or simply, the court systestruggling with efficiency and delays as i its expected
to absorb a 90 percent overall increase in incoming cases with only some EOBO1&dditional re-
sources. The imbalance in such an approach is obvious, and many similar situations existed in the past.

The purpose of the suggested exercise is not to increase the budget for the operation of the courts
al one, nor t o rtguwar groap obgages. Rathér, the goalas togndorm the government,
the MOF, and the public that there are inevitably some costs associated with the operation of the system
and that this cost is not the same if 400 or 1,000 cases (on average) aredeixpbetsolved within a
year by an individual judge/adviser.

Therefore, as noted earlier, authorities may like to consider undertaking a detailed analysis of the
current actual revenue generated by court fees and the actual costs that the systemresnlvinm
particular types/amount of cases, and they may try to, at least, use the system for calculating and col-
lecting court fees and adjust it to the actual needs and envisaged changes. That is, judges sometimes
complain that the process of determininglculating, and charging a court fee is cumbersome, due to a
long list of fee exemptions for different types of litigants that need to be considered. Thus, estimation
of court fees is viewed by some aseedngsiandiatausee pr o
of court delays. At the same time, this bottleneck points to the need for easy access of judges to all
relevant government IT databases such as for finding the exact status of the litigant (for example,
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whether he/she is a war veterarglisabled person, has any income, or assets, and so on) so that time
consuming papebased queries to government agencies could be minimized and proceedings expedited
(see chapter 2.D on ICT in courts).

Here it is also interesting to highlight that theder a | government is also a
frequent user of court services. According to the SAO data, the SAO represented the central government
in about 47,000 civil cases (as plaintiff or defend&nd the government is exempted from payin
court fees. An analysis of the central gover nmer
in such proceedings, could be very informative.

As mentioned earlier, and subject to detailed-besiefit analysis of the court fee system and ap-
provals of relevant authorities including the MOF, financial incentives may be considered for the court
system. Based on this analysis of data and statistics, fees collected could be partially used to set a desired
percentage of the operating costs for thercsystem,and evenues coul d be direct
efficiency (a target of about 1 percent increase in annual efficiency). This plowback of financial re-
sources to the court s c o*urhislambuetcauld even baspoliigassat af f S
recognition for good results, and serve as a motivation tool within the overall HRM approach toward an
effective judiciary that is citizen centric.

2.6 Anti-corruption in the Overall Public Sector3®

Progress Made and the Current Situation

Preventing corruption is a societal challengeAt the national level, the MOJ is responsible for coor-
dinating the drafting and monitoring of the implementation of national strategic documents and policies
related to the prevention of corruption in all public adniatgon sectors, including the judiciary.

Generally, corruption is defined as an act that subverts the public good for private or partic-
ularistic gain. Corruption is a social evil that no contemporary society is immune to. Corruption is also
notoriously dificult to measure, detect, reveal, and prosecute. The reason for this iSsimofihesides
participating in any corrupt activity or behavior have a strong interest to not only do so, but to conceal
and keep their actions strictly confidential.

Although Coatia has made considerable efforts to improve itscamtuption framework in the
public sector, the implementation of this agenda has yet to demonstrate sustainable results.

Presently the EC, business community and associations, foreign investonstioted watchdog
organizations, civil society groups, and even young people emigrating from the country complain about
the widespread corruption in the public sector. They are also not satisfied with the progress that has been

34 SAO 2017 Report.

35 Current civil service norms do not permit financial bonus to employees for exadptiork. Hence, the plowback of fi-

nancial resources to the judiciary should be used for training and skills building of staff, which would be an incentiye (bon

for efficient operation and service. Appropriate criteria should be developed to encowfagsipnal development and ex-

cellence among officials and promote wiin solutions for staff and the relevant court.

36 Given that corruption is a societal challenge, it focuses on the overall governance in the country. Since the MOJ is respon-

sible for coadinating the drafting and monitoring of the implementation of national strategic documents and policies related

to the prevention of corruption in 6allé public aeministr at
not directly faus on the judiciary. Therefore, it describes implementation etantiption mechanisms in all relevant sec-

tors and all horizontal policies in the areacofruption prevention, including the judiciary.

Justice sector 48



made to prevent and combatrption. For example, starting 2009, major efforts were made in mobi-

l' izing the country toward a O Zearupbonmediaeampaiguse f or
were | aunched, which called for 0eprandtedcraminalng cor
justice system reforms. Also, specialized -@néft institutions were built and institutional frameworks

were established.

However, 10 years |l ater few results are visibl
handed agast corruptive criminal offenses, by which 16 persons were actually imprisoned, while at
the same time the rank of Croatia on the International Transparency Index has dropped down to 60), and
several challenges remain. These include weaknesses in therlpohliggovernment sector to coor-
dinate national anttorruption efforts and in the criminal justice system to detect, report, prosecute, and
sanction corruption matters. Many citizens are of the view that the rich and those politically connected
are immune from prosecution. Some of the proceedings initiated 10 years ago are still pending and the
public has lost interest; in others, defendants were acquitted, or prosecution was barred due to statute of
limitations or, if found guilty, sentenced to seemyjnglild sentences.

In the public sector, there is also a problem of definition of corruption due to sociopolitical com-
plexities, culture of favors, and moral practices. It also appears that societal tolerance for practices fall-
i ng within JOdipseaminglydhigit Groatiahastreicemtly codified the protectiaovhisitle-
blowersin the public sector, making it clear (previously it was regulated by multiple laws). This code
should be promoted widely along with awarengsing measures to educate fiublic on the menace
of corruption in the society.

Data on results achieved in fighting corruption also indicate that the general policy in criminal
sanctioning of these offenses, even when proven, is rather léhieren al pol i cy onf court
of crime continues to be lenient, since out of 141 guilty verdicts courts imposed only 20 unconditional
imprisonment sentences (14.2%), 34 perpetrators (24.1%) were eventually sentenced to charity work,
while conditional sentence remains as the predantisanction imposed by courts and was applied
against 87 convidcted persons (61.7 %) 0

Within the justice sector, according to the Ci
think that the long duration of proceedings is the main cause of perception of corruption. Also, interest-
ingly, about 63 of them see corruption as a probléactng efficiency and integrity of the system.
Enhancedise of IT could improve efficiency and thereby reduce corruption risks. Wider dissemination
of performance data generated by the ICMS should improve transparency. Ulingf automated
court fee payment systems, and other measures that incosdine communications between the
courts, notaries, bailiffs, registrars, and the users and businesses should improve transparency. Further-
more, improved oversight by the State Judicial Council and diacgive handling of disciplinary pro-
ceedings upon corruption complaints against judicial officials could help improve citizen confidence in
the justice system.

87 SAO 2017 Report.
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Challenges and Opportunities

For the public sector, Croatia has developed an elaborate systpne¥enting corruption. There are
institutions in place, coordinations, committees, strategic frameworks, action plans, laws, and docu-
ments?® but the corruption level is high. The EC in its 2019 Country Report describes the situation as:
iCor r up rceiwato beswidgs@ead. Croatia is among the worst performing member states in
terms of perception and contr 8l of corruption,

Figure 6: Transparency International Index of perceived corruption, Croatia

70

65

66 66
62 62

&1 .

60
&0

57 57
55
55
50

- )
45

200 22 2014 26 2ne

Apparently, a deeper alysis should be made to determine the roots of the problem, and relevant
policies developed and implemented.

Recommendation

Continue and strengthen the fight against corruption; relaunch a new and robust awareness cam-
paign; provide advanced training aieghnologies to bodies/agencies charged with the fight and
control of corruption, based on international best practice.

Despite the apparent saturation and disillusion of the public with this issue, a stronger push
to fight corruption should be made.For the overall public sector, policy makers could consider launch-
ing a new, nationwide public campaign, which could start by creating a list of all possible behaviors that
fall within corrupt practices and improper influengdascluding the petty/lowevel admiistrative cor-
ruptiond in vivid and commonly understandable terms. It will be a system where the inherent incentives
for corruption would be openly discussed, admitted, and addressed, particular behavior would be directly
linked to appropriate criminal offese (where such link exists), negative impacts of such behaviors il-
lustrated and explained, people potentially affected by this negative impact identified and presented, and
practical consequences of corruption for the society and the country shown &idegkpith lively
examples.

To prevent corrupt behavior in the overall public administration sectors, the government authorities
may want to review their criminal sanctions against public officials involved in corruption offenses and
abuse of official powr. For preventing corruption in public procurement, the use ofpsocairement

38 For anticorruption institutional framework, see: https://pravosudje.gov.hr/istaktame/antikorupcija/institucij&oje-se
boreprotiv-korupcije/6175
39 European Commission: Country Report Croatia 2019, Brussels, 27.2.2019.
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mechanism should be widely promoted to reduce risks. In the case of the overall public sector, interin-
stitutional coordination by the MOJ should be encouraged and facili@tedy with the sharing of
international good practices in preventing corruption.

With respect to the justice system, the newly appointed members of the State Judicial Council (early
2019) who are aware of the problem should be encouraged to raise awaenesjudicial ethics.
Patient, consistent, and professional work, in line with the standards of integrity expected from a judge
(working and living in compliance with the Code of Judicial Ethics), could over a longer term bring
higher credibility to thgustice system.

The negative impact of public sector corruption on economic growth is well understood. It causes
artificially high prices for lowquality products and services, results in resources being inefficiently al-
located, fosters the uneven distiiion of wealth, causes low attractiveness for investment (both local
and foreign), reduces the quality of health care systears] leads to the negative selection of key
personnel. All of the listed problems are easily detectable in Croatia and magdily dionnected to
the countryb6s economic underperformance.

Therefore, efforts on preventing and fighting corruption in the public sector of Croatia should be
reinvigorated. However, the first step should be to admit that the problem exists in albputihiéstra-
tion areas and identify its main root causes. Short of that, future attempts to prevent public sector cor-
ruption will be futile and not have the desired impacts.

40 https://www.investopedia.cdiarticles/investing/012215/hesorruptionaffectsemergingeconomies.asp

Justice sector 51


















